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A TREATISE 



ON 



THE LAW OF EXECUTORS AND 

ADMINISTRATORS. 



CHAPTER I. 

OF THE TESTAMENTABY POWER. 

The power of disposing by will of land and goods has been of 
slow growth in England. The peculiar theories of the English 
land system prevented the existence of a testamentary power 
over land until it was created by the Statutes of Wills (32 & 34 
Hen. VIII.) extended by later statutes, and although a testa- 
mentary power over personal property is very ancient in this 
country, it was limited at common law by the claims of the 
testator's widow and children to their " reasonable parts " of his 
goods. The widow waa entitled to one third, or if there were 
no children to one half of her husband's personal estate ; and the 
children were entitled to one third, or if there was no widow to 
one half of their father's personal estate, and the testator could 
only dispose by his will of what remained. Whether the superior 
claims of the widow and children existed all over England or 
only in some counties by custom is doubted ; but the question is 
of no importance, for by statutes of William and Mary, Will. 
III. and Geo. I., followed by the Wills Act (1 Vict. c. 26), the 
customs have been abolished, and a testator's testamentary 
power now extends to all his real and personal property. 

A will may be defined to be an expression of the testator's 
intention regarding the destination of his property after death, 

B 



2 OF THE TESTAMENTARY POWER. 

and the essential differences between wills and deeds are that 
the former are always in their nature revocable, and take effect 
upon death only. At one time the appointment of an executor 
was a necessary part of a will, without which it would be no will; 
but in modern times the appointment of an executor, although 
usual, is not necessary to the validity of a will. 

The power of making a will of personalty belongs to all 
persons residing in this country who are not subject to any of 
the incapacities hereinafter mentioned. By the statute 39 & 40 
Geo. III. c. 88, the sovereign may make a will of his private 
personal property, and such a will shall be good if made in 
writing under the sign manual of his majesty. But it is by no 
means clear how such a will could be proved or contested, for 
the Probate Courts have never granted probate of the wills of 
deceased sovereigns and the Probate Division of the High Court 
of Justice declines jurisdiction over them. 1 Infants under the 
age of twenty-one are incapable of making wills by the Wills 
Act, 1 Vict. c. 26, s. 7. By the Statute of Wills, 32 & 34 Hen. 
VIII., infants might not make wills of lands ; but before the 
Wills Act, males of fourteen, and females of twelve, if otherwise 
of sufficient discretion, were competent to make wills of personal 
estate. 

Idiots are incapable of making wills, as having no discretion ; 
but persons who want one or more of the senses are not 
necessarily incapable. Their capacity depends upon the facts 
of each case, but if they understand the meaning of their wills 
and desire to make them, their wills will be unobjectionable, on 
the ground of want of capacity. 

Lunatics cannot make a will except during a lucid interval. 
But a testator is presumed, until the contrary is shown, to have 
been sane, although if he is ascertained to have been insane, it 
will lie upon the person propounding the will to. show that it 
was made during a lucid interval. It will generally be extremely 
difficult to establish at lucid interval ; but in several cases 2 the 

1 Re the goods of Geo. III., Phill. 100; Bannotyne v. Banna- 
1 Add. 255. tyne, 2 Kob. 472 ; Macadam v. 

* Carttoright v. Cartwright, 1 Walker^ 1 Dow. 178. 
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greatest importance has been attached by the Court to the fact 
that the will in question was a natural and sensible will, and 
such as a sane person in the position of the testator might have 
been expected to make. What insanity is has been elaborately 
discussed in many judgments and treatises, but no rule upon 
the subject has been universally accepted, and it is obvious that 
each case must depend upon its own circumstances. 

The same incapacity attaches in every case where the testa- 
tor's reason was gone at the time of making the will, whether 
from old age, or because he was drunk at the time of execution, 
or from any other cause ; but mere weakness of understanding 
does not deprive a man of the right to make a will. 1 But 
testamentary acts done before insanity or loss of reason super- 
venes will be upheld, and subsequent testamentary acts done 
after that event only will be avoided, as where a testator, being 
sane, makes a will, and afterwards having become insane, makes 
a codicil, the will only will be admitted to probate. And if a 
testator, become insane, destroys a will which he had made 
while in possession of his faculties, it is obvious that the will, if 
its contents be ascertainable, must take effect. 2 

The testator must, at the time of executing the will, have a 
free intention and desire to make the will. Therefore, if the 
execution of the will is induced by a considerable fear of great 
injury, the will is void. Not every kind of fear will be sufficient 
to avoid the will ; but much depends upon the age, health, sex, 
and other circumstances of the testator, whether the facts in- 
ducing fear are, or appear, sufficiently fearful. 8 If the execution 
of a will is obtained by force or duress it is of course void. 4 

Some kinds of fraud in procuring a will, will vitiate the will. 
But the Chancery Division is not the place to set a will aside 
on this ground. 6 Whenever a testator ceases to be a free 
agent, his will is void. Excessive importunity, or undue influ- 

1 Osmond v. Fitzroy, 3 P. Wms. * Swinburne, Pt. 7, s. 2, pi. 7. 

129. * Mountain v. Bennett, 1 Cox, 

1 Harris v. Berrall, 1 Sw. & Tr. 355. 

153; Brounker v. Brounher, 2 Ph. 8 Allen v. Macpherson, 1 H. L. 

57. 191. 

B2 
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ence, may deprive him of free agency. If they do, and while 
they last, a valid will cannot he made. But it is not every kind 
of importunity or influence that avoids a will. One man may 
legally beg another to make a will in his favour. Love and 
friendship can never be deprived of their natural influence. But 
beyond these there is a kind of influence, amounting almost to 
fraud or coercion, as where the mind of the testator is poisoned 
against his relatives by lies, or is affected by imaginary terrors 
suggested to it, which is undue, and which is a good ground 
of objection to a will Undue influence cannot, perhaps, be 
exactly defined. It varies in every case, and has innumerable 
forms ; but the burden of proving it always rests on those who 
oppose the will. 1 Where a will contains dispositions in favour 
of a person who has used undue influence to procure those 
dispositions, and other dispositions in favour of innocent 
persons are also contained in the will, it would appear that only 
the gifts to the person who used undue influence are void, and 
that the rest of the will stands. 2 

Sailors are an improvident class of men, and easily imposed 
upon, and it has therefore been enacted by the 11 Geo. IV. & 
1 Will. IV. c. 20, that no will of any petty officer, seaman or 
marine, shall be good which shall be contained in the same 
instrument with a power of attorney. It has been held that 
the prohibition applies, although the will and the power are 
contained in separate instruments, 3 and the rule is that wills 
made by seamen as securities for debts are void. 

By the Wills Act, 1 Vict. c. 26, s. 8, it is enacted that " no 
will made by any married woman shall be valid, except such a 
will as might have been made by a married woman before the 
passing of this Act." Before that Act a married woman, being 
executrix, might have made a valid will of outstanding assets 
belonging to her testator's estate ; 4 and a married woman may, 
with her husband's consent to the particular will, make a will of 

1 Boyse v. Rossborough, 6 H. L. • Craig v. Lester, see 3 Ph. 189. 

6. 4 Hodsden v. Lloyd, 2 Bro. 

8 Trimlestowpi v. Dalton t \ Dow. C. C. 5.34. 

N. S. 85. 
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her personal property, but her husband may at any time before 
probate revoke his consent j 1 and if the wife survive her husband 
such a will cannot pass property acquired after his death. It 
often happens that a power to be exercised by will is given to 
a married woman by antenuptial agreement or otherwise. In 
these cases the will maybe made without the husband's consent. 
Such a will, which must be proved in the usual course, only 
operates upon property, real or personal, subject to the power, 
and in some respects resembles a deed, for the executors take 
under the power, and not as representing the testatrix. 2 By the 
Divorce Act, 1857, it is provided, ss. 21 and 25, that a married 
woman who has obtained a decree of judicial separation from 
her husband, or who, having been deserted by her husband* 
has obtained a protection order, shall be in the position of an 
unmarried woman, as regards property acquired after the decree 
or order, and may, therefore, make a will, or if she die intestate, 
that such property shall go to her next of kin as if her husband 
were then dead. Another case in which a wife may make a 
will without the consent of her husband is that of her separate 
estate, as to which she is in the position of a feme sole. Lastly, 
the queen-consort may will her personal property without the 
king's consent. 

As the probate jurisdiction in this country was anciently in 
ecclesiastical hands, it was long contended that persons excom- 
municate could not make a will, but the church's claim to refuse 
probate in such cases was never quite admitted, and nowadays 
excommunication entails no testamentary incapacity. 8 But it 
would seem that an outlaw is still incapable of making a will, 
except, perhaps, a will which merely appoints executors. Until 
recently felons and traitors had no testamentary capacity, for 
they incurred a forfeiture of their goods upon conviction, except 
that they might will goods which they held in trust, because 
such goods were not forfeited upon conviction. A felo de se, 



1 Henley v. Philips, 2 A«k. 49. 4 M. <fc Gr.. 389. 
a Ooldsworthy v. Crowley, 4 8 53 Geo. III. c. 127. 

Hare, 140; Tugman v. Hopkins, 
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being a kind of felon, was in the same predicament, except, 
perhaps, that he might appoint executors. But now by the 
recent statute 33 & 34 Vict. c. 23, forfeiture upon conviction 
for treason or felony is abolished, and traitors and felons may 
therefore make wills. 



CHAPTER II. 

THE FORMALITIES IN MAKING WILLS. 

There was a difference in the formalities in making wills of 
real estate and wills of personal estate before the Wills Act 
(1 Vict. c. 26). Devises of real estate required to be made in 
writing, signed by the testator and attested by witnesses, but 
wills of personal estate might in some cases be made by word of 
mouth, and when it was necessary to put them in writing were 
valid without signature or attestation, and might even be in the 
handwriting of some person other than the testator. Thus the 
draft instructions for a will of personalty taken down by a 
solicitor from the mouth of a messenger charged by the testator 
to tell his wishes to the solicitor might operate as a will, and if 
the testator died in the middle of his dictation of instructions for 
his will, the instructions, although only comprehending the half 
of the testator's wishes, might be admitted to probate. The 
objections to which that state of the law was open are plain. 
For want of witnessses a will would fail in its devises of realty 
although good as regards its bequests of personalty, and although 
the Courts were much on their guard against admitting unsigned 
wills of personalty to probate where there was reason to believe 
that the deceased did not look upon the unsigned document as 
a will, or had altered his mind about the disposition of his 
property, it is obvious that the admission of imperfect and un- 
executed wills to probate must often have had the effect of 
establishing as a will that which the testator did not intend to 
be his will. 

The Wills Act has altered the law in these respects, and there 
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is now no difference between the formalities requisite to wills of 
realty and to wills of personalty. By that Act it is provided as 
follows, in regard to wills executed or republished on or after 
January 1, 1838 :— 

" No will shall be valid unless it shall be in writing and exe- 
cuted in manner hereinafter mentioned ; (that is to say,) it shall 
be signed at the foot or end thereof by the testator, or by some 
other person in his presence and by his direction ; and such 
signature shall be made or acknowledged by the testator, in the 
presence of two or more witnesses present at the same time, and 
such witnesses shall attest and shall subscribe the will in the 
presence of the testator, but no form of attestation shall be 
necessary." But by section 11, it is provided, " that any soldier 
being in actual military service, or any mariner or seaman being 
at sea, may dispose of his personal estate as he might have done 
before the making of this Act ;" that is, he may make a will 
by word of mouth. Since the Wills Act it has been held that 
a soldier, although a minor, may make such a will, for the words 
are " any soldier.* (See Be FarqvJiar, 4 Notes of Cases, 651.) 
And by section 12 of the Wills Act, it is further enacted that 
this Act shall not prejudice or affect any of the provisions 
contained in the statute 11 Geo. IV. & 1 Will. IV. c. 20, 
"respecting the wills of petty officers and seamen in the Royal 
Navy, and non-commissioned officers of marines, and marines, 
so far as relates to their wages, pay, prize money, bounty money, 
and allowances, or other moneys payable in respect of service in 
Her Majesty's navy." 

By the statute 15 Vict. c. 24, s. 1, the following enactment is 
made : " Where by the statute 1 Vict, c. 26, it is enacted, that no 
will shall be valid unless it shall be signed at the foot or end 
thereof by the testator, or by some other person in his presence 
and by his direction ; every will shall, so far only as regards the 
positions of the signature of the testator or of the person signing 
for him as aforesaid, be deemed to be valid within the said enact- 
ment, as explained by this Act, if the signature shall be so placed 
at, or after, or following, or under, or beside, or opposite to the 
end of the will, that it shall be apparent on the face of the will 
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that the testator intended to give effect by such his signature to 
the writing signed as his will, and that no such will shall be 
affected by the circumstance that the signature shall not follow or 
be immediately after the foot or end of the will, or by the circum- 
stance that a blank space shall intervene between the concluding 
word of the will and the signature, or by the circumstance that 
the signature shall be placed among the words of the testimonium 
clause or of the clause of attestation, or shall follow or be after or 
under the clause of attestation, either with or without a blank 
space intervening, or shall follow or be after, or under, or beside 
the names or one of the names of the subscribing witnesses, or 
by the circumstance that the signature shall be on a side or 
page, or other portion of the paper or papers containing the 
will, whereon no clause, or paragraph, or disposing part of the 
will shall be written above the signature, or by the circumstance 
that there shall appear to be sufficient space on, or at the bottom 
of the preceding side or page, or other portion of the same paper 
on which the will is written to contain .the signature ; and the 
enumeration of the above circumstances shall not restrict the 
generality of the above enactment ; but no signature under the 
said Act, or this Act, shall be operative to give effect to any 
disposition or direction which is underneath, or which follows it, 
nor shall it give effect to any disposition or direction inserted 
after the signature shall be made." And by section 2, it is 
enacted, that "the provisions of this Act shall extend and be 
applied to every will already made, where administration or 
probate has not already been granted or ordered by a Court of 
competent jurisdiction in consequence of the defective execution 
of such will, or where the property, not being within the juris- 
diction of the Ecclesiastical Courts, has not been possessed or 
enjoyed by some person or persons claiming to be entitled 
thereto in consequence of the defective execution of such will, 
or the right thereto shall not have been decided to be in some 
other person or persons than the persons claiming under the 
will, by a Court of competent jurisdiction, in consequence of 
the defective execution of such will." By section 3, " the word 
' will ' shall in the construction of this Act be interpreted in 
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like manner as the same is directed to be interpreted under the 
provisions in this behalf contained in the said Act of the first 
year of the reign of Her Majesty Queen Victoria." And by 
section 4, " this Act may be cited as ' The Wills Act Amended 
Act, 1852/ " 

The Amendment Act of 1852 was rendered necessary by a 
number of decisions by which probate was refused to wills 
containing a blank space between the end of the will and the 
signature. The prevention of the interpolation of fraudulent 
additions to wills was the reason of these decisions, but they 
worked great injustice by vitiating many wills. 

Sealing, in place of signing, will not do, 1 but it is sufficient if 
the testator put his mark, 8 or if the signature be made by means 
of a stamp having the testator's name engraved upon it, as the 
will of Henry VIII. is supposed to have been signed. 8 The 
decisions granting probate to wills signed by the testators in 
assumed names may be justified either on the ground that the 
assumed name was at least as good as a mark or on the ground 
that one may change one's name as often as one pleases. 4 

Whether one of the attesting witnesses may sign for the 
testator has been doubted, but there are decisions that he may. 6 
Still it will be safer when the testator cannot sign to get some 
person other than the attesting witnesses to sign for the 
testator. Semble, a person signing for the testator should 
sign his own name expressing in writing that he does so for the 
testator. 6 

It is not necessary for the testator to sign all the sheets on 
which the will is written, but it is usual to sign every sheets and 
very desirable to do so, in order to hinder fraud. The sheets 
need not even be connected together. Wills are usually written 
continuously, but they may be written in paragraphs 7 with blanks 



1 Wright v. Waterford, 17 Ves. * Re Redding, 2 Robert 339. 

459. 5 Re Bailey, 1 Curt. 914. 

8 Re Bryee, 2 Curt. 325. « Re Clark, 2 Curt 329. 

8 Jenkins v. Gaisford, 3 Sw. & 7 Re Carder, 1 Robert. 669. 
Tr. 93. 
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intervening, as was the case with the will of a late eminent 
lawyer. 

A will may be written in any language, upon and with any 
material, and almost in any form. What is essential is, that 
it should be intended to operate after the maker's death, and 
not before it. If this requisite is complied with, it may be 
admitted to probate, although it is couched in the language of a 
deed inter vivos, or has the general appearance of a legal instru- 
ment other than a will. 1 A great conveyancer's will, in the 
form of a deed poll, and beginning, " Know all men by these 
presents," has been established. Even letters have been esta- 
blished as wills. Nor need the testator intend to make a will 
when he makes what is in effect a will. 2 

Wills of personal property might anciently be made by word 
of mouth, but this liberty was restricted by the Statute of Frauds, 
29 Car. II. c. 3, with an exception in favour of soldiers being in 
actual military service, i.e., on an expedition, and mariners and 
seamen being at sea. This exception, which is probably derived 
from the Roman Law, is not abolished by the Wills Act, and has 
been decided to have the curious effect of enabling a minor, 
being a soldier in actual military service, to make a will. 8 



i Peacock v. Monk, 1 Ves. sen. 318. 
127. 8 Me Farquhar, 4 Notes of 

* Bartholomew v. Henley, 3 Ph. Cases, 651. 



CHAPTER III. 

THE BE VOCATION AND REPUBLICATION OF WILLS. 

By the Wills Act it is enacted as follows : — 

S. 18. That every will made by a man or woman shall be 
revoked by his or her marriage (except a will made in exercise 
of a power of appointment when the real or personal estate 
thereby appointed would not, in default of such appointment, 
pass to his or her heir, customary heir, executor, or adminis- 
trator, or the person entitled as his or her next of kin under the 
Statute of Distribution). 

S. 19. That no will shall be revoked by any presumption of 
an intention on the ground of an alteration in cirlns taLs. 

S. 20. That no will or codicil or any part thereof shall be 
revoked otherwise than as aforesaid, or by another will or codicil 
executed in manner hereinbefore required, or by some writing 
declaring an intention to revoke the same, and executed in the 
manner in which a will is hereinbefore required to be executed, 
or by the burning, tearing, or otherwise destroying the same by 
the testator, or by some person in his presence and by his direc- 
tion, with the intention of revoking the same. 

S. 21. That no obliteration, interlineation, or other alteration 
made in any will after the execution thereof shall be valid or 
have any effect, except so far as the words or effect of the will 
before such alteration shall not be apparent, unless such altera- 
tion shall be executed in like manner as hereinbefore is required 
for the execution of the will ; but the will, with such alteration 
as part thereof, shall be deemed to be duly executed if the 
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signature of the testator and the subscription of the witnesses 
be made in the margin, or on some other part of the will oppo- 
site or near to such alteration, or at the foot or end of or oppo- 
site to a memorandum referring to such alteration, and written 
at the end or some other part of the will. 

S. 22. That no will or codicil, or any part thereof which shall 
be in any manner revoked, shall be revived otherwise than by 
the re-execution thereof, or by a codicil executed in manner 
hereinbefore required, and showing an intention to revive the 
same; and when any will or codicil which shall be partly 
revoked and afterwards wholly revoked shall be revived such 
revival shall not extend to so much thereof as shall have been 
revoked before the revocation of the whole thereof, unless an 
intention to the contrary shall be shown. 

Wills were anciently irrevocable, 1 but they have long pos- 
sessed the opposite quality, and cannot, indeed, be made irre- 
vocable by any device; but it would seem that where two 
persons have by agreement made their wills, or a mutual will, 
in a certain fashion, and one of them has died, the other cannot 
accept benefits under the will of the former and then proceed to 
alter his own will. 2 This rule seems to depend upon the 
doctrine of election. 

The provisions of the Wills Act do not apply to wills made 
before the 1st day of January, 1838, but it is unnecessary, at 
the present time, to state the law in regard to the revocation 
and republication of wills made before that date, the more 
as it has been decided by the Privy Council 3 that the 
provisions of the Wills Act apply to any act done to a will 
after January 1, 1838, although the will may have been made 
before that date. 

If a will presents alterations the burden of proving, by some 
evidence, at all events, that the alterations were made before the 
execution of the will, and not after it, is thrown upon the party 

1 Maine's Ancient Law. 8 Re Livock, 1 Curt. 906 ; 

1 Dufour v. Pereira, 1 Dick. Brooke v. Kent, 3 Moore, P. C. C. 
419. 334. 
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who seeks to profit by the alterations. 1 Such evidence might 
be declarations of the testator, made before but not after the 
execution of the will, that he intended to provide for that 
party. 2 

It is not easy always to say what amounts to a "burning, 
tearing, or otherwise destroying," so as to revoke a will. There 
has been much difference of opinion upon the subject, but the 
tendency of the decisions has been to place a liberal construction 
on these words whenever it would assist the testator's intention. 
Thus, a will has been held revoked when the signature was cut 
out f when the testator threw his will on a fire with intent to 
burn it, but it was snatched off by another person, and very 
slightly singed. 4 Secus, where the circumstances were similar, 
but the will was not singed at alL 6 These were cases under the 
old Act, but may still be considered as authorities. And lastly, 
tearing off the seal, tearing off the signature, tearing off the 
signature and attestation, have all been held, when done anvmo 
revocandi, to amount to a revocation. 8 But it is no revocation if 
the purpose of the testator is arrested before he has completed 
the destruction, tearing or burning to the extent to which he 
originally intended, 7 as, for instance, where, before he has com- 
pleted the tearing, he repents of his intention to revoke and 
desists. 

Whether a will is wholly or partially revoked by any of the 
various means of destruction is to be determined by the whole 
of the circumstances of the case, including the testator's declara- 
tion of intention. But obliteration is, by the Wills Act, s. 21, 
rather a means of alteration than of destruction, and must there- 
fore be executed with the formalities of a will, except so far as 
the obliteration shall prevent the words of the will being appa- 
rent on an examination of the wilL A late case illustrates these 

i Williams v. Ashton, 1 J. <fc 209. 

H. 115. • Price v. Powell, 3 H. & K 

3 Doe v. Palmer, 16 Q. B. 747. 341 ; Re Harris, 3 Sw. & Tr. 
8 Hobbs v. Knight, 1 Curt. 768. 485 ; Re Lewis, 1 Sw. & Tr. 31. 

4 Bibb v. Tlwmas, 2 W. BL r Elms v. Elms, 1 Sw. & Tr. 
1043. 155. 

6 Doe v. Harris, 6 Ad. & Ell. 
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principles. In Re Horsford 1 a testator had pasted a piece of 
paper over a legacy, and had written another legacy on the 
piece of paper. It was held that neither legacy was good, the 
one because it had ceased to be apparent, and the other because 
it was not executed with the proper formalities of a will or 
codicil. But that case is very near the cases in which a testator 
has obliterated a gift and substituted another for it, believing 
the second would take effect ; and, the second gift being bad, 
the former has been restored by extrinsic evidence, and upheld 
on a theory of dependent relative revocation. 2 

The principle that there can be no revocation without the 
intention of revoking is not really contradicted by the theory of 
dependent relative revocations. If a will be cancelled under a 
mistake of law or of fact, such as that another will has been duly 
executed, and the second will is not duly executed, the first will 
is restored, 8 because the intention to cancel was dependent upon 
the due execution of the second will, and that support failing, 
the intention resting on it fails too, and with it the revocation. 

There is a presumption of law that, where a will exists in 
duplicate and the testator destroys one of the duplicates, or the 
only one of the duplicates in his possession, or the one in the 
testator's possession cannot be found, the will is altogether 
revoked. 4 But it is a question of intention, and this presump- 
tion may be rebutted by evidence, showing, for instance, that 
the testator destroyed one duplicate because he thought the 
existence of other or others sufficient. Somewhat upon the 
same principle it has been thought that a codicil is necessarily 
revoked by the destruction of the will. But this, too, is a 
question of intention, and it would seem that the will may be 
destroyed and yet the codicil may stand. 6 

A testator often keeps his will in his own custody, and if 
upon his death the will cannot be found, or is found obliterated 

1 L. R 3 P. & D. 211. 4 Pemberton v. Pemberton, 13 

* Brooke v. Kent, 3 Moore, Ves. 310. 

P. C. CI 334. 5 Re Savage, L. R 2 P. & D. 

* Perrott v. Perrott, 14 East, 78. 
440. 
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or mutilated, the presumption is that he has a/aimo revocandi 
destroyed or mutilated it himself. But this presumption is not 
irrebuttable, else the door would be opened to fraud ; and upon 
clear evidence that the testator did not so act, or could not have 
so acted, the Court will admit the complete will to probate. 
Lord St. Leonards' will was thus proved, although there was 
nothing but verbal evidence of the contents of the lost docu- 
ment, 1 and it seems that the declarations of the testator are 
admissible in evidence for this purpose. 

When several wills of different dates are in existence, the 
earlier wills are not necessarily revoked by the last. Thus, if 
there be two wills, the latter only revokes the former in so far 
as the former will is inconsistent with the latter, and this 
qualified validity of the former will is not destroyed by the fact 
that the testator in his second will speaks of it as his "last 
will." 2 It would be otherwise if the last will contained a clause 
revoking all previous wills, except that probably such a clause 
would not be held to extend to revoke a previous will made in 
execution of a power. 8 

It is said that where a second will is made under a false belief 
as to certain facts, and that belief supplies the motive of the 
second will, a former will, altered by the second disposition, will 
not be revoked because the second disposition and the revoca- 
tion of the first are dependent upon the existence of facts which 
do not exist. For instance, a testator gives a legacy to A. By 
a second will he gives the same legacy to B., his wife. B. is not 
his wife, although the testator, being deceived by B., supposed 
she was. The gift to B. is bad, and that to A. is not revoked by 
the invalid gift to B. 4 But it would be otherwise if the testator 
based his second gift, not on a conviction of the existence of a 
fact, but upon a doubt or mere opinion which he expresses. 6 
The distinction taken by the cases is, however, somewhat fine. 

1 Sugden v. Lord St Leonards, 4 Kennell v. Abbot, 4 Ves. 802 ; 

L. R 1 P. Div. 154. Crosthwaite v. Deane, L. R 5 

1 Freeman v. Freeman, 5 De Eq. 245. 

G. M. & G. 704. 5 A.G. v. Lloyd, 3 Atkins, 

8 Be Merritt, 1 Sw. & Tr. 112. 515. 
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The revocation of wills by implication was before the new 
Wills Act a branch of the law which occupied a large portion 
of the text-books on the subject of wills. Before the stat. 
1 Vict. c. 26, a change in the circumstances of the testator was 
sometimes sufficient to work an implied revocation of an existing 
will. Swinburne says 1 that a legacy will be revoked by the 
legatee becoming the enemy of the testator, and the marriage 
of a testatrix, or the marriage of and birth of issue to a testator 
was quite sufficient to revoke a will by implication, altogether, 
apart from any question of the testator or testatrix's intention. 2 
The birth of children after a will made, accompanied by other 
facts showing an intention to revoke the will, was also suffi- 
cient ; but the will would stand in all these cases, unless both 
the wife and children were left wholly unprovided for. 2 But 
now, wholly apart from all questions of intention or provision, 
wills executed since the 1st of January, 1838, 8 are revoked by 
a subsequent marriage, but are not revoked by any presump- 
tion of an intention on the ground of an alteration in circum- 
stances. 4 

A will may be revoked by the failure of the condition on 
which it is in itself expressed to take effect, as if the will should 
run : " I make this my will to take effect in case of my decease 
during my absence on such a voyage/' 6 But the Courts do 
not favour these conditions, and it must appear that the will 
was really intended to be contingent or conditional, and that 
the phrase relied on is not a mere blundering expression of the 
testator's belief that life is uncertain. 

The republication of wills is the setting them up again or 
reviving them after revocation. Before the Statute of Frauds 
that was a very easy matter, for any act done or word spoken 
showing an intention that the revoked will should take effect 
was sufficient to revive it, and this was the state of the law in 
reference to wills affecting personalty until the stat. 1 Vict. c. 26. 

1 Swinburne, Part 7, s. 15, pi. 4. 8 Re Shirley, 2 Curt. 657. 
8 Maraton v. Roe dem. Fox, 8 * Ss. 18 and 19. 
A & E. 14. 5 Re Winn, 2 Sw. & Tr. 147. 

C 
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The effect of the Statute of Frauds (29 Car. II. c. 3) upon wills 
of realty was to prevent their republication except by re-execu- 
tion, attested by three witnesses or by the execution of a duly 
attested codicil. A codicil duly executed was efficient to re- 
publish any will, although not annexed to the will and not in 
terms confirming it, subject, of course, to the question whether 
the testator intended to republish his revoked will. This part 
of the law, so far as regards republications made since January 1, 
1838, is governed by the 22nd section of the Wills Act (1 Vict, 
c. 26), providing that no will or codicil, or any part thereof 
which shall be in any manner revoked, shall be revived other- 
wise than by the re-execution thereof, or by a codicil executed 
in manner hereinbefore required, and showing an intention to 
revive the same ; and when any will or codicil which shall be 
partly revoked and afterwards wholly revoked shall be revived, 
such revival shall not extend to so much thereof as shall have 
been revoked before the revocation of the whole thereof, unless 
an intention to the contrary shall be shown. In pursuance of 
this section a codicil executed after marriage has been held to 
revive a will and codicil executed before and revoked by the 
testator's marriage, although the latter codicil did not refer at 
all to the will or former codicil, except by speaking of the will 
as " the last will of me." x 

As the effect of a testamentary instrument does not necessarily 
end with the existence of the testamentary instrument itself, a 
will revoked by a later will is not republished by the wilful 
destruction of the revoking will. No such means of republica- 
tion is within the statute. But a codicil may, by referring in 
adequate terms to a revoked will, revive that will if it be in 
existence, and if the codicil " show an intention to revive the 
same." In order to satisfy those words, the intention must 
appear on the face of the codicil either by express words re- 
ferring to a will as revoked and importing an intention to 
revive the same, or by a disposition of the testator's property 
inconsistent with any other intention, or by some other expres- 

1 Neate v. Pickard, 2 Notes of Cas. 406. 
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sion conveying to the mind of the Court with reasonable certainty 
the existence of the intention. Since the passing of the statute 
a will cannot be revived by mere implication. 1 

The effect of a republication has been much diminished by 
the Wills Act (1 Vict. c. 26), by which it is enacted (s. 3) that 
the power of disposition by will shall extend to the real and 
personal estate of which the testator may be possessed at the 
time of his death, notwithstanding that he may become entitled 
to the same subsequently to the execution of his will ; and (s. 
24) that every will shall be construed with reference to the real 
estate and personal estate comprised in it, to speak and take 
effect as if it had been executed immediately before the death 
of the testator, unless a contrary intention shall appear by the 
will ; and (s. 34) that every will re-executed or republished, or 
revived by any codicil, shall, for the purposes of this Act, be 
deemed to have been made at the time at which the same 
shall be so re-executed, republished, or revived. The general 
effect of a republication was and is to make the republished 
document speak as regards the property comprised in it, and 
the persons referred to in it, and generally, as if it had 
been made at the date of the republication. As, before the 
Wills Act (I Vict. c. 26), a will did not affect realty acquired 
after the execution of the will, this effect of republication was 
often important. The general effect of the statute is to extend 
the effect of a will to after-acquired property ; but republica- 
tion may still extend the operation of a will to a person who, 
without such republication, would be unaffected by it, as where 
a will gives a legacy to one who comes into existence after the 
execution of the will, but before its republication. That legacy 
would be good. 2 Republication may be said to be equivalent 
to a re-execution of the will and its accompanying codicils as 
they stand at the date of the republication, for if a will be 
altered by a codicil, and republication follow, the will is set up 
as altered by the codicil. 8 Upon the principle that republication 

1 Re Steele, L. R 1 P. & M, 8 Grosbie v. Macdonald, 4 Ves. 
575. 610. 

8 1 Went. Off. Exor. c. 1. 

c 2 
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is tike the making of the will at the date of the republication, 
a will originally invalid, as a married woman's or lunatic's, may 
be validated by republication, as by the lady during widow- 
hood, or by the lunatic during subsequent sanity; 1 or it may 
validate papers, or alterations in wills or papers, which could 
not otherwise operate as testamentary documents or provisions 
for want of attestation, or some other necessary formality. And 
upon the same principle, where a will was made before the 
new Wills Act and republished after it, it was held that it 
came under the operation of the Act ; and, therefore, a gift to a 
child of the testator was held, according to s. 33, to pass to 
that child's issue, the child having died in the lifetime of the 
testator. 2 

1 Swinburne, Part 2, s. 3, pL a Skinner v. Ogle, 4 Notes of 
2. Cases, 74. 



CHAPTER IV. 

THE MAKING OF EXECUTORS. 

It is a rule, subject to very few exceptions, that anyone may 
be an executor, who is defined to be the person to whom a 
testator commits the administration of his personal estate after 
his death. The sovereign might be appointed executor, although 
it would be difficult to make him account; and so might a 
corporation, its syndics, if it be a corporation aggregate, taking 
administration ; or a partnership, in which case all the members 
of the firm would individually receive probate j 1 or aliens, even 
alien enemies, since the Naturalization Act, 1870. An infant 
may be appointed an Qxecutor, although he cannot administer 
until the attainment of majority, and therefore until that time 
administration will be committed to an administrator durante 
minore estate, or if co-executors exist and prove the will, they 
will administer alone during the infant's minority. A married 
woman is a competent executrix ; but probate cannot be granted 
to her unless she and her husband consent to the grant. If 
she administer without his consent he is not liable for her acts, 
and yet debtors of the testator are protected. Therefore, where 
a debtor bond fide paid a debt to an executrix, knowing her to 
be a feme covert, but not knowing that her husband refused his 
consent to her administering, and probate was afterwards granted 
to her co-executor alone, it was held that the co-executor could 
not sue the debtor for the debt ; 2 and if the wife altogether 

1 Re Haynesy 3 Curt. 75 ; and s Pembevton v. Clmpman, Ell. 

Re Fertile, 6 Notes of Cases, 657. B. & Ell. 1056. 
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refuses to administer; she will not be bound after her husband's 
death to continue the administration because her husband 
carried it on. 

Outlaws are sufficient executors, because in suing as executors 
they do not sue in their own right. Insolvent persons are also 
capable, subject to this limitation, that the Chancery Division 
may be asked to restrain an insolvent executor from acting, and 
to appoint a receiver, unless the testator knew of the insolvency 
and preferred to have an insolvent executor. And, lastly, 
lunatics and idiots, and persons who, having been brought up 
as Christians, have twice been convicted of advisedly denying 
the Christian religion to be true, or the Holy Scriptures to be 
of divine authority, are utterly incapable of being executors or 
administrators. 1 

A will may appoint one or more executors, and that either 
absolutely or conditionally, and the contingency of the first- 
appointed executor or executors refusing to act or not acting 
may be provided for by appointing another, or others, to be 
executor or executors on the happening of that contingency, 2 or 
the testator may give a legatee power to nominate executors, or 
the survivor of the executors named in his will power to appoint 
another or other executors. 3 Any appointment of executors, or 
any revocation of such appointment, may, it is now admitted, be 
made by codicil. 

In old wills it sometimes happened that coadjutors to the 
executors were appointed; but as a coadjutor had no power 
except that of giving advice, to which the executors were not x 
even obliged to listen, the practice has become almost altogether 
obsolete. 

An executor may either be appointed by express words or by 
implication, or as it is sometimes called, according to the tenor. 
Express appointments call for no 'remark. The rule as to 
appointments according to the tenor is this: that any words 



i 9 & 10 Will. III. c. 35, as Lee, 557. 
altered by 53 Geo. III. c. 160. » Jackson v. Paulet, 2 Rob. 

a Smith v. Crofts, 2 Cas. temp. 314. 
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in the will which betoken a wish that a certain person should 
have the rights and perform the duties of executor is an appoint- 
ment. A direction to A. to pay all debts, or to administer all 
the property, or to dispose of it, or a gift of legacies and devises 
followed by an appointment " to receive and pay the contents 
above mentioned," would be a sufficient appointment of the 
person or persons named. 1 But the Court will not grant probate 
as executor to a person named trustee in a will, unless it is 
clear from the will that the testator intended the trustee to pay 
the debts, and generally to administer his estate. 2 

There are other cases in which an appointment is clearly 
implied, as if the testator appoint " A. to be his executor if B. 
will not," or " as B. is dead." In such a case if B. will act, or if 
he be not really dead, he is executor, and may have probate in 
preference to A. 3 

When several executors of a will are appointed and prove the 
will, on the death of any of them the office, being joint, sur- 
vives, and the legal personal representatives of none of the 
executors who predecease their colleagues have any right to 
interfere in the administration of the estate of the original 
testator. Formerly, if some only of the executors proved the 
will, on the decease of them, another executor who had not 
proved might come in and prove ; but this is now altered. 4 

Upon the death of the only or last surviving executor or 
executrix, although married, of those who have proved, the 
representation of the testator is continued to the executor of 
that executor, or executrix, who is as much the executor of the 
original testator as if he had been nominated by the will of the 
original testator. But if the only or last surviving executor die 
without appointing any executor to himself, the administrator 
who is appointed by the Probate Division to administer his 



1 Re Manley, 2 Sw. & Tr. 56 
Re Fraser, L. E. 2 P. & D. 183 
Godolphin, Part 2, c. 5, s. 3 



3 Re Punchard, L. E. 2 P. & 
D. 369. 

3 Godolphin, Part 2, c. 5, s. 
Pickering v. Toivers, 2 Cas. temp. 3. 

Lee, 401 ; and see Williams on 4 Court of Probate Act, 1857, 

Executors, Part 1, bk. 3, ch. 2. «. 79. 
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estate does not continue the representation of the original testa- 
tor, and must not intermeddle with the estate of the latter in 
any way. In such a case the Probate Division appoints an 
administrator de bonis non to administer the estate of the 
original testator in so far as it is not already administered. But 
until such a break in the chain of representation occurs the 
representation of the original testator may be carried on by a 
long chain from executor to executor. The only case in which 
an administrator represents the original testator is where he is 
an administrator durante minore cetate of the executor of an 
executor. 1 

But there is no executorship for the purposes of transmission 
until proof of the will, and therefore if the executor appointed 
die without proving the will, his executor is not executor of the 
original testator, whose estate must be administered by an 
administrator cum testamento annexo appointed by the Court. 

An executor de son tort is one who, without having been 
appointed executor or administrator, wrongfully takes upon him 
to meddle with the estate of the deceased, or to act as owner or 
disposer of any part of the estate. Very little has been held to 
constitute the meddler an executor de son tort. Milking a cow, 
killing cattle, asking for payment of a debt due to the deceased, 
taking payment, carrying on the trade of the deceased, suing as 
executor, and many other like acts have been held to constitute 
the offender an executor de son tort, 2 and by the statute 43 
Eliz. c. 8, after reciting that creditors are delayed by executors 
de son tort dealing with dead men's estates by the fraud of the 
persons who should administer them, it is enacted that whoever 
should obtain or release any goods or debts of such estates, 
without equal consideration or in payment of just debts, shall be 
chargeable as an executor de son tort, deducting, however, all 
debts paid by him or due to himself and other lawful payments 
made by him. 



1 1 Freem. 287; Williams on * Dyer, P. 1662; Robin's Case, 

Exors. Pt. 1, bk. 3, ch. 4, p. Noy. 69; Godolphin, Pt. 2, c. 
259. 8, s. 1—4. 
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Mere dealing with the estate of the deceased as owner will 
not make the meddler an executor de son tort if there be a 
legal personal representative of the deceased in existence, but it 
will make the meddler a trespasser or liable in trover. 1 It has 
been said that if the meddler claims to act or meddle as executor 
while there is a legal executor or administrator in existence, he 
will be an executor de son tort, but this has been denied by 
several judges. 2 

As the liabilities in law of an executor de son tort are heavy 
the law does not make an innocent person an executor de son 
tort, but regards the intention with which the acts relied upon 
*to prove such an executorship are done. Therefore if the 
dealing with the deceased was done by mistake, or under a bond 
fide although erroneous claim of another right, for instance as 
mortgagee, or as holder of a lien, or as agent of one who is a 
lawful executor either at the time of the dealing or afterwards, 
or as an innocent purchaser from an executor de son tort, or 
merely by way of kindness, as ordering the funeral or doing 
other necessary or reasonable acts, such a dealing will not make 
the person so dealing as executor de son tort? 

An executor de son tort may be sued by a creditor or 
legatee charging him to be executor generally, and that either 
as a sole defendant or as a co-defendant with the legal exe- 
cutor. If the executor de son tort plead that he is not executor, 
and he be proved to be executor de son tort, he will then have 
the ordinary liabilities of an executor, and the common judg- 
ment will pass for the plaintiff, recoverable out of the testator's 
assets if the defendant has sufficient of them, and if not, out of 
his own assets. 4 But although the plea of ne waques executor 
will not avail him, yet if he plead plene ad/ministravit and 
support the plea as an ordinary executor might do, by showing 
that he has administered, in due course of administration, all 

1 Godolphin, Pt. 2, c. 8, s. 3. » Sykes v. Sykes, LE.5C. P. 

8 Hall v. Elliott, Peake 87 ; 113 ; Hill v. Curtis, L. R. 1 Eq. 

Tomlin v. Beck, 1 Turn, and E. 90 ; , Godolphin, Pt. 2, c. 8, s. 

438 ; and see BeacFs Case, 5 Co. 1 — 3, 6. 

34a. 4 Godolphin, Pt 2, c. 8, s. 2. 
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the assets that have come to his hands, or that before action 
brought he paid them over to the legal personal representative 
of the testator, he will not be personally charged by the judg- 
ment for the debt. 1 

An executor de son tort cannot acquire any right of retainer 
for his own debt, even though the legal personal representative 
of the deceased should assent to such retainer, and of course he 
cannot plead it; but if he take out letters of administration after- 
wards, even after action brought, he may then retain, and plead 
the right of retainer. 2 

The liability of an executor de son tort, in an action against 
him for the assets he has received, by the legal personal repre- 
sentative of the deceased is somewhat different. In such an 
action the defendant cannot plead plene administravit, but he 
may prove, in diminution of damages, that he has duly adminis- 
tered, and such payment will be allowed in diminution or ex- 
tinction of damages if the assets of the deceased are sufficient 
to pay all his debts. But even in that case the plaintiff will be 
entitled to a verdict for nominal damages. 3 

If an executor de son tort acts generally as executor, a person 
to whom he aliens some of the assets and who receives them in 
good faith appears to acquire a good title, if the alienation took 
place in the due course of administration ; but although it is 
laid down in some of the older cases that all lawful acts of an 
executor de son tort are good, yet one who becomes an executor 
de son tort by a solitary act of seizure of a part of the assets 
cannot by aliening that part pass the property in it to the 
alienee. 4 

As the wrongful acts of an executor de son tort will be 
legalized by his obtaining a grant of administration afterwards, 
he may in this way acquire a right of retainer for his own debt 
in preference to other creditors. 4 

i Godolphin, Pt. 2, c. 8, s. 2 ; 447. 

Eyre v. Eyre, 1 Ch. Cas. 33 ; 4 Thomson v. Harding, 5 Ell. 

Hill v. Curtis, L. E. 1 Eq. 90. & B. 630 ; Mountford v. Gibson, 

2 Vaughan v. Broune, 1 Stra. 4 East 447 ; Curtis v. Versm, 3 

1106. T. R. 590. 
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An appointment of executors by a will is rightly viewed as a 
mere request that the persons named will undertake the office. 
The request may be refused even although compliance with it 
was promised in the testator's lifetime. This general right of 
renouncing probate may be exercised in various ways. The 
executor may renounce in person, when he swears that he has 
not acted as executor, or by proxy under a power of attorney, or 
by writing, for it was long since held that a letter written to the 
ordinary, who formerly had jurisdiction over wills, declining 
probate, was a sufficient renunciation. 1 But such a renunciation 
may be withdrawn at any time before it is recorded, for until it is 
recorded letters of administration will not be granted to anyone 
else, and until such letters are granted he may retract his 
renunciation. 2 And, conversely, an executor may renounce 
after he has been sworn, but before he has taken probate or 
administered. 3 To meet the case of an executor doing nothing, 
he may be cited by the Court to appear to accept or refuse 
probate, and disobedience to the order to appear may be a 
contempt of Court. If he does not appear, or appears and de- 
clines probate, letters of administration cum testamento annexo 
may then be applied for. Formerly, as there was scarcely any 
limit to the time given to an executor to decide whether he 
would accept probate, much inconvenience arose in cases where 
some of the executors proved and died, and the other executors 
neither proved nor renounced, for they might even then have 
claimed probate. It was accordingly provided by section 16 of 
the 21 & 22 Vict. c. 95, that " whenever an executor appointed 
in a will survives the testator, but dies without having taken 
probate, and whenever an executor named in a will is cited to 
take probate and does not appear to such citation, the right of 
such person in respect of the executorship shall wholly cease, 
and the representation to the testator and the administration of 
his effects shall and may, without any further renunciation, go, 

1 Wentworth's Office of an s Re Morcrnt, 3 P. <fc D. 151. 

Executor, 88, 89 ; Re Rosser, 3 s Be Veiga, 32 L. J. P. M. & A. 

Sw. & Tr. 490 ; Re Boyle, 3 Sw. 32 ; Jackson v. White/wad, 3 

& Tr. 426. Pkill. 577. 
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devolve, and be committed in like manner as if such person had 
not been appointed executor." When the statute applies the 
executor is treated just as if his name were not in the will. 1 

The power of renunciation is gone, however, where the 
executor has once administered — that is, when he has either 
acted as executor or done such an act as, if he were not executor, 
would make him executor de son tort. He may then be com- 
pelled to accept probate, and if he neglects for six months after 
his testator's death to prove the will, he becomes liable to the 
heavy penalties imposed by the statute 55 Geo. III. c. 184, 
s. 37. Still, the Court may, after an executor has meddled 
with the estate, accept his renunciation in its discretion, and 
grant administration cum testamento annexo to some other 
person ; but even in that case the meddling executor may be 
sued as executor. And it seems that when one of several 
executors has administered, he will not afterwards be allowed 
to renounce, but he will be joined with his colleagues in the 
probate. 2 

Upon renunciation by a sole executor or by all the executors, 
administration with the will annexed will be granted to some 
other person, and upon the administrator's death administration 
de bonis non of the testator's estate will be granted, the rights 
of the renouncing executors being gone. 3 And now as the rights 
of an executor who renounces cease, just as if he had not been 
named in the will, where an executor renounces and another 
proves the will, upon the death of the latter the renouncing 
executor cannot retract his renunciation, but administration de 
bonis non will be granted to some other person. 4 

1 Re Noddings, 2 Sw. & Tr. Wentworth's Oft Ex. 91. 

15. 3 Be Tlwmton, Add. 273. 

* Re Perry, 2 Curt. 655; Re * 20 & 21 Vict. c. 77, s. 79. 
Badenach, 3 Sw. & Tr. 465; 



CHAPTER V. 



OF PROVING THE WILL. 



Anciently, and until the statute hereinafter mentioned was 
passed, wills were proved in the Ecclesiastical Courts. The proper 
Court was generally the Court of the bishop of the diocese in 
which the testator resided; but if the testator possessed a sufficient 
amount of goods (called bona notabilia) in another diocese, the 
Court having jurisdiction was the Prerogative Court of the 
archbishop of the province. Exceptions to these jurisdictions 
existed in certain places called peculiars, and many difficulties 
arose where a testator had bona notabilia in divers dioceses, 
provinces, or countries, so that the Legislature interfered by 
passing the statute 20 & 21 Vict. c. 77, which (section 3) 
abolished the jurisdictions of the Ecclesiastical and other Courts 
in testamentary questions, (section 4) created a Court of Probate, 
since, by the Judicature Act, 1873, converted into the Probate 
Division of the High Court of Justice, with full jurisdiction 
botH voluntary and contentious, in all testamentary matters, 
and having generally the same authority as the old Pre- 
rogative Court of the Archbishop of Canterbury had in the 
province of Canterbury. But by the 23rd section of the Act it 
was provided, saving the authority of the Chancery Division in 
the construction of wills and in the execution of trusts and the 
administration of the estates of deceased persons, " that no suits 
for legacies or suits for the distribution of residue shall be 
entertained by the Court, or by any Court or person whose 
jurisdiction as to matters and causes testamentary is hereby 
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abolished." The Probate Division has, therefore, no power to 
construe wills. Other sections of the Act give that division the 
usual powers of the superior Courts in matters of procedure and 
in enforcing its decrees. By the statute 21 & 22 Vict. c. 95, 
s. 17, power is given to the Probate Division to amend its 
grants, and in order to cure the defects of previous void, void- 
able, or imperfect grants, it is by section 86 of the same Act 
provided that such previous grants, if not then already annulled 
or put in suit, should be validated; and by section 87, that 
grants made before the Act should have the same force as if 
granted under the Act ; and by section 88 that grants of probate 
or administration might be granted of personalty not included 
in previous grants, such and all other secured or subsequent 
grants being (section 20) granted out of the registry in which 
the original will is registered or the original grant of administra- 
tion made. 

By the Act 20 & 21 Vict. c. 77, amended by the Act 21 & 22 
Vict. c. 95, a concurrent contentious jurisdiction was given to the 
County Court of the district in which the deceased lived, where 
the personalty was less than £200, and the realty less than 
£300. In these cases a certificate of the decree of the County 
Court judge (section 55 of the former Act) is transmitted to the 
district registrar, and thereupon a grant is issued or revoked 
from the district registry. Appeals from the decision of the 
County Court judge in probate matters lie to a Divisional Court 
of the High Court. The Probate Division has very large powers 
under the statute 20 & 21 Vict. c. 77, to compel the production 
and proof of wills. It may (section 26) in a summary way, 
in a suit or otherwise, order any person to produce any papers 
purporting to be testamentary, and interrogate any person 
believed to have any knowledge of such papers. The Court has 
also general powers to either, on its own mere motion, or when 
moved thereto by any person having an interest, even, it is said, 
by a person having no interest, but who wishes by the probate 
to ascertain whether he has not an interest under the will, 1 to 

1 Godolphin, Pt. 1, c. 20, s. 2. 
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cite an executor to prove a will, and to accept or refuse the 
executorship. And the possessor of a will may not refuse to 
produce either because he disputes the jurisdiction, or because 
he claims a lien on the will for labour or the like; 1 and it is of 
so much importance to have wills guarded by the Court, that even 
disputed wills ought to be brought in for custody. 

Wills proved in the Principal Registry, and copies of wills pre- 
served in district registries are to be kept in one place of deposit 
under the control of the Court. 2 

By another section of the Act (section 89), the old Eccle- 
siastical Courts were ordered to transmit the wills in their 
possession to the Probate Division. When evidence of a will is 
necessary, it is usually afforded by a production of the probate, 
i.e., the copy of the will which the Court delivers out to the 
executor or administrator ; but in the rare cases in which the 
actual will must be produced, the Probate Division will order 
an officer of the Court to attend with the will, or, security being 
given for its return, it may be handed out on an order of the 
Chancery Division: 

The will of a living person may be deposited in the custody 
of the Probate Division, 3 but cannot be proved until after the 
testator's death. It cannot be proved for seven days after the 
testator's death, nor after three years from the death, except 
upon proof of the cause of delay certified to the registrars of the 
Court. 4 Proof at an early date is in every way desirable, and 
this is well recognised in practice, and encouraged by a statute 
enacting heavy penalties for intermeddling with an estate 
without obtaining probate or letters of administration within six 
months after the death, or within two months after the determi- 
nation of a suit respecting the will or right to letters of ad- 
ministration. 5 

Wills are proved in common form, where there is no dispute 
as to the probate, or in solemn form (or per testes) where there 

1 Lordv. Warmleighton, 1 Jac. 8 20 & 21 Vict. c. 77, s. 91. 

580 ; Brown v. Coates, 1 Add. * Gen. .Rules and Orders, 1862, 

345 rr. 43 and 45. 

2 '20 & 21 Vict. c. 77, s. 66. ' 5 55 Geo. III. c. 184, s. 37. 
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is a dispute, or likelihood of a dispute. In the case of proof in 
common form the probate is granted upon the oath of witnesses 
that the alleged will is the real will of the testator, and without 
any citation of the parties interested. The executor makes an 
affidavit of his belief that the paper propounded is the will; that 
he is the executor ; that he will faithfully administer ; that he 
will render an inventory and account ; that the testator died on 
such a day, and that the value of the personalty does not exceed 
so much. If the attestation clause to the will states that the 
necessary formalities were complied with, the executor's oath 
will be sufficient to obtain probate in common form; but if 
there is no attestation clause, or an imperfect one, one of the 
witnesses, if he can be had, must swear to the observance of the 
formalities required by the law. Probate will be refused when 
it appears that some formalities were omitted. The Court will 
receive evidence to show when alterations, interlineations, &c, 
were made, and grant probate according to the evidence, usually 
giving out a running copy of the words of the will, except in 
cases in which the construction may turn upon the exact manner 
in which the alterations, interlineations, &c, were made, in 
which case a fac simile copy of the will may be given out. 1 

It is provided by the Act 2 that district registries of the Court 
shall be established at certain provincial places, and that a will 
may be proved or letters of administration granted in common 
form (but not where there is any contention), when it appears 
from the affidavit of the applicant that the deceased had a fixed 
place of abode within the district of the district registry applied 
to, and that the affidavit shall be conclusive that he had such a 
fixed place of abode, and no grant of probate or administration 
shall be revoked or impeached because the deceased had not, 
in fact, such a fixed place of abode. 

When a will has been proved in common form, the probate is 
not conclusive, but any interested party may require the 
executor, within thirty years, to prove the will in solemn form, 

1 Gann v. Gregory, 3 De G. » 20 & 21 Vict c. 77, ss. 13, 
M. & G. 777. 46—52. 
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which would not be the case if it had once been proved in 
solemn form. But such a party must not sleep upon his rights, 
for the Court views stale attempts to upset a probate in common 
form with disfavour, and may presume waiver of such rights, or 
readily discover other reasons to uphold the probate in common 
form. Owing to the higher authority of a proof in solemn form, 
the executor may prove the will in that way, citing all persons 
having or claiming an interest to the proceedings, and such a 
proof will be conclusive. The definitions given by the cases of 
" a party interested " are wide. A next of kin not cited, but 
cognizant of a proof in solemn form cannot call for a second 
proof, 1 and the party setting up the will may compel the party 
alleging himself to be interested to prove his interest, 2 nor can 
a creditor dispute a will propounded unless he has already 
himself obtained letters of administration ; 8 but a next of kin 
who has allowed proof in common form, and received a legacy 
under the will may, on bringing his legacy into Court, compel 
proof in solemn form And it is a rule of the Court, 4 that the 
party opposing a will may, with his plea, give notice to the party 
setting up the will that he merely insists on the will being 
proved in solemn form of law, and only intends to cross-examine 
the witnesses produced in support of the will, and he shall 
thereupon be at liberty to do so ; and he will then, as a rule, be. 
free from liability for costs. But if this notice of intention be 
not delivered until after the plea, or if the right be exercised 
vexatiously, or evidence be called to prove incapacity, fraud, or 
undue influence, he will generally be visited with costs. 5 A 
creditor with a grant of administration, and an executor of a 
previous will, are generally in the same position as to costs. 

The old method of proof in solemn form was to summon all 
persons who would be interested in the will being pronounced 
against, and to have witnesses examined, and cross-examined as 
to the will and its execution, whereupon probate was granted or 

1 Newell v. Weeks, 2 Ph. 224. 845. 

9 Hingistonv. Tucker, 3 Sw. <fe 4 Gen. Rules and Orders, r. 41. 

Tr. 596. 6 Bone v. Whittle, L. R. I P. & 

8 Menzies v. PuMrrook, 2 Curt. D. 249. 

X> 
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refused. Now the matter proceeds much as any other action 
under the Judicature Acts, with statements of claim and 
defence, &c, for the pleadings. Persons, not parties to the 
cause, but interested, may intervene with the leave of the 
Court. 

Many difficult questions formerly arose in probate suits from 
the peculiar rules of evidence, derived from the civilians and 
differing from the rules followed by the common law, which 
guided the Ecclesiastical Courts. It is now, however, provided 
by the Act 21 & 22 Vict. c. 77, s. 88, that the rules of evidence 
observed in the Superior Courts of Common Law at West- 
minster shall be applicable to and observed in the trial of 
all questions of fact in the Probate Division. It follows 
that the execution of a will may be proved by one of the 
witnesses only, and when the execution is proved, the Court 
will, in the absence of special circumstances, such as the testator's 
infirmities or questionable capacity, the will being an unnatural 
one, or great gifts given by the will to the drawer of it, presume 
that the testator knew and approved of the contents. 1 When 
fraud in obtaining the will or the testator's capacity is in 
question, it seems that the testator's declarations as to his 
intentious and personal feelings may be put in evidence. But 
evidence of intention to stand by a will made being admitted, 
counter evidence of a declaration by the testator that he had 
destroyed his will, has been admitted as evidence of an intention 
to revoke a will which had existed, but could not be found after 
the testator's death. In the very late case of Sugden v. Lord 
St Leonards, 2 where a will, known to have existed, was not to 
be found after the death, it was held that the contents of the 
will might be proved by oral declarations of the testator as to 
the contents. 

The Probate Division is not guided by the English law in 
deciding questions as to the wills of, and the succession to, or 
distribution of the personal property of, foreigners domiciled out 

1 Cunh'ffe v. Cross, 3 Sw. <fc * L. R. 1 P. Div. 154. 

Tr. 37. 
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of England. The decision of such questions depends upon the 
law of the domicil of the deceased, whatever may have been his 
nationality. This opens the question what is domicil, which is 
discussed at length in many elaborate treatises. It is sufficient 
here to say that a man's domicil is where he has his home, 
where he usually resides when not called away on some special 
occasion, and where he intends to continue to reside for an inde- 
finite period. The English Courts, therefore, when the will of a 
person domiciled abroad is presented for proof, do not inquire 
whether it is valid according to the rules of English law, but 
whether it is valid according to the law of the place of the 
testator's domicil applicable, according to that law, to the wills of 
such persons dying domiciled in that country. 1 Accordingly our 
Courts usually see what the Courts of the country of the domicil 
have done, and on finding that probate of the will- has been 
granted abroad to the executors, grant probate to those executors. 
These rules were applied in England to the wills of British sub- 
jects dying domiciled abroad before the passing of the 24 & 25 
Vict. c. 114. But now by that Act it is provided in regard to 
personalty, that the wills of British subjects who die after the 
passing of the Act, made out of this country, shall be valid if 
made according to the law of the place where they are made, or 
of the place of the domicil when the same are made, or by the 
laws then in force in that part of Her Majesty's dominions where 
the testator had his domicil of origin, £ 6., his earliest domicil, 
and that a change of domicil after the execution of a will shall 
not invalidate a will. 

Ordinarily, of course, the wills of foreigners are not proved in 
the English Courts ; but, if there are assets in this country, or 
the foreign executor wishes to maintain an action here to 
recover a debt due to the testator, or to sue here as executor at 
law or in equity, the Probate Division must be applied to to grant 
probate of the foreigner's will, or to appoint an administrator 
ad litem. The process is easy in regard to Scotch and Irish 
wills, for it is enacted by two late statutes 2 that a Scotch con- 

1 Collier v. Rivary, 2 Curt. * 21 & 22 Vict. c. 56, s. 12; 

855 20 & 21 Vict. c. 79, s. 95. 

D2 
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firmation (or probate), being produced in the Probate Division 
of the High Court, and a copy left with the registrar, together 
with a certified copy of the interlocutor of the commissary 
finding that the deceased died domiciled in Scotland, the con- 
firmation shall be sealed with the seal of the Probate Division, 
and shall thus operate as a grant of probate or letters of admi- 
nistration by the Probate Division. The Act relating to Irish 
probate is in almost similar terms. 

By several statutes (11 Geo. IV. c. 20 ; 1 Vict. c. 26 ; 28 & 29 
Vict. c. 72), restraints are placed upon the common imprudence 
of seamen and marines in making their wills ; and by the pre- 
scription of some formalities, they are protected against the 
undue influence and fraud of those about them. Similar 
regulations are thereby applied to the wills of prisoners of 
war. 

It is not every will that requires to be proved in the Probate 
Division. A will clearly relating to real property only, 1 or merely 
appointing testamentary guardians, 2 or merely giving money 
previously directed to be laid out in land, 8 or merely giving 
legacies out of real property, 4 ought not to be proved in the Pro- 
bate Division.. But it is otherwise where the will deals with 
personalty, even although in execution of a power, or both per- 
sonalty and realty, 6 or contains an appointment of executors. 6 
Where it has been necessary to prove a devise of lands, and the 
will has been deposited upon probate in the Probate Division as 
affecting personalty as well as realty, the practice has been to 
prove the devise by obtaining the attendance at the trial of an 
officer of the Probate Division, who produces the original will, 
and the Chancery Division has ordered the original to be de- 
livered out of the Probate Registry upon security given for its 
return. 

Where a testatrix ordered sealed packets to be delivered by 

i Re Bottle, L. R 3 P. & D. 361. 

177. e PaHridge's Case, 2 Salkeld, 

* Be Morton,, 3 Sw. & Tr. 422. 553. 

8 Pullen v. Beady, 2 Atk. 590. 6 Be Barden, L. R. 1 P. & D. 

4 Tucker v. Phipps, 3 Atk. 325. 
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her executor to certain persons, the Probate Court forbade that 
to be done, and ordered the packets to be opened in Court. 1 

As the original will, upon probate, is retained in the Probate 
Registry, a certificate of its proof and a parchment copy of the 
original, sealed by the Court, are given out to the executor or 
administrator cum testamento annexo, as the case may be ; the 
certificate and copy, called the probate, are in all matters the 
conclusive evidence of the executor's title and authority. Should 
the certificate and copy have been lost, another probate was not 
granted, but only an exemplification of the probate taken from 
the records of the Court. 

One probate has been used to suffice, for it is an old rule that 
probate to one executor enures to all the executors, but two 
probates may be granted, as where the testator has appointed an 
executor of a part of his estate, and afterwards by another will 
appointed another executor of the rest of his estate. 2 

Subject to the provisions of the Judicature Acts, Order LV., 
rule 1, as regards actions and issues tried by a jury, the practice 
of the Probate Court in regard to probate actions has been to 
order the costs to be paid out of the estate, if the action was 
caused by the negligence of the testator or through the fault of 
the persons entitled to the residue, and not to make an unsuc- 
cessful opponent of the will pay the costs of the other side where 
there was reasonable ground for the opposition to the will. 3 

1 Pelham v. Newton, Cas. temp. 8 Mitchell v. Gard y 3 Sw. & Tr. 

Lee, 46. 275. 

* 1 Cas. temp. Lee, 280. 
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OF THE GRANT OF ADMINISTRATION. 

Letters of administration are granted by the Probate Division 
to the estate of a deceased person who has no executor, and 
commonly, therefore, to the estates of persons who have died 
intestate. 

Before the passing of the statute 20 & 21 Vict. c. 77, the 
bishops had jurisdiction in such cases, and were accustomed to 
grant letters of administration, except in some peculiar places, 
including some manors, to the lords of which jurisdiction had 
been anciently given by Royal grant. In the middle ages the 
chattels of the person intestate were taken by the ordinary, or 
bishop, in trust ; but creditors so often complained that the ordi- 
nary kept the chattels and did not pay the debts of the deceased, 
that it was declared by the statute of Westminster II. following 
the Common Law, that the ordinary should be under the same 
liability to pay the debts of the deceased as an executor. Even 
this statute left the surplus assets to the ordinary, except so far 
a* they might be taken by the widow and children, if any, 
claiming their partes rationabiles. It was, therefore, enacted 
by the statute 31 Edw. III. st. 1, c. 11, that where a man died 
intestate the ordinary should depute " of the next and most 
lawful friends " of the deceased to administer his goods, and 
generally to act as executors would do. By the statute 20 & 21 
Vict. c. 77, the old jurisdictions to grant letters of administration 
were swept away, and were transferred to the Court of Probate, 
now the Probate Division of the High Court. 
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Until he has obtained a grant of letters of administration, an 
administrator can do scarcely anything. As the grant, unlike 
the grant of probate to an executor, has no relation back to the 
death of the deceased, the rule is that the acts of an adminis- 
trator, before the grant makes him administrator, are null and 
void, so far as he is concerned as administrator. Thus, he could 
not commence an action before the grant, although }ie might 
begin a suit in Chancery. 1 Query, which of these rules now pre- 
vails, the Judicature Act 2 having declared the prevalence of 
equity where law and equity conflict ? But a few acts of an 
administrator before his appointment have been held good, as 
where he meddled with and sold the goods of the intestate, after- 
wards being granted letters of administration, the sale was 
upheld, 8 and so with actions brought, not as a representative 
of the deceased, but for the mere breach of the plaintiffs posses- 
sion, in trover or trespass. But the few exceptions to the 
general rule depend upon the principle that the act sought to be 
excepted is for the benefit of the estate of the deceased. 4 

It is the practice of the Probate Division to refuse to grant 
letters of administration within fourteen days of the death of the 
deceased, except special circumstances be shown; and where 
administration is applied for more than three years after the 
death of the deceased, the reason of the delay must be certified 
to the registrars, or if they require it, proved to them. 

Upon a grant of administration, a document signed by a 
registrar and sealed with the seal of the Court, and stating that 
letters of administration had been granted, is handed out to the 
administrator appointed, and is the proof of his authority. On 
obtaining the letters, the administrator takes, mutatis mu- 
tandis, an oath similar to that of an executor on obtaining pro- 
bate. 

As to administration to the wages and prize money of intes- 
tate soldiers, seamen, and marines, and the claims of creditors 

1 Fell v. Lutwidge, Bam. Ch. 126. 

Cas. 320. 4 Morgan v. Thomas, 8 Exch. 

2 S. 25,8.-s. 11. 302. 
* Kenrick v. Burgess, Moor. 
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upon the same, see the statutes 11 Geo. IV. c. 20; 11 Geo. IV. 
& 1 Will. IV. c. 41 ; 2 & 3 Will. IV. c. 53 ; and 26 & 27 Vict, 
c. 57. 

By the Act 20 & 21 Vict. c. 77, ss. 81—83, it is provided that 
" every person to whom any grant of administration shall be 
committed shall give bond to the judge of the Court of Probate 
to enure for the benefit of the judge for the time being, and if 
the Court of Probate, or (in the case of a grant from a district 
registrar) the district registrar shall require, with one or more 
surety or sureties conditioned for duly collecting, getting in, and 
administering the personal estate of the deceased, which bond 
shall be in such form as the judge shall from time to time by 
any general or special order direct ; provided that it shall not 
be necessary for the solicitor for the affairs of the Treasury or 
the solicitor of the Duchy of Lancaster applying for or obtaining 
administration to the use and benefit of Her Majesty to give 
any such bond as aforesaid." The bond is in double the amount 
under which the estate is sworn, and two sureties are required 
to the bond unless the administrator be the husband of the de- j 

ceased or his representative, when only one is required. If need 
be to sue upon the bond, the Court may assign it to some per- 
son, who will then be entitled to sue upon it in his own name 
but as trustee for all persons interested. But a creditor having 
obtained an assignment cannot sue upon the bond for his own 
benefit merely on the ground that his debt has not been paid. 1 

The rule upon which the Probate Divisi6n proceeds in making 
grants of administration to the estates of deceased persons is 
that the grant should follow the right to the property in the 
estate. The statute of Henry VIII. indicates the right of the 
next of kin, i.e., the next of kin at the time of the death, and 
the guide to the inquiry who are the next of kin for the purposes 
of administration is the Statute of Distributions. It will be 
considered hereafter in what order the kindred are ranked by 
the latter statute. Meanwhile it is enough to say that, as 
regards the right to administration, the children and their de- 

1 Samlrey v. Michdl, 3 B. & S. 405. 
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scendants of the intestate are first entitled ; then the parents of 
the intestate; then, in the order named, brothers and sisters, 
grandfathers and grandmothers, uncles and nephews, great- 
grandfathers and great-grandmothers, and cousins. There is no 
difference in rank between the father's relations and the mother's 
relations, nor does primogeniture give any superior right, nor are 
the kindred of the whole blood better entitled than the kindred 
of the half-blood. Subject to these rules, that person is pre- 
ferred who is fewest degrees removed from the intestate, reckon- 
ing by the civil law method of computation, i.e., from the intes- 
tate to the common ancestor of the intestate and of the claimant, 
and then down to the claimant, counting each generation a step 
in the computation as one degree. Thus an uncle is three 
degrees removed from the intestate, and a cousin four degrees, 
and a second-cousin six degrees. 

Administration is not committed to all the kindred standing 
in the nearest degree, but ordinarily to one only of them, for the 
Court prefers a single administrator to joint administrators, as 
joint administrators must co-operate in all their acts, and among 
persons of equal degree the Court may make the grant in its 
discretion to the eldest, or to a male rather than to a female, or 
to the person supported by most of the next of kin, or to the 
whole blood rather than to the half-blood. And the Court inclines 
to a person of business habits, and is averse from appointing one 
who has been bankrupt. 1 And when the Court has once ap- 
pointed one of the next of kin, differing from the case of probate 
given to one of several executors, the other next of kin have no 
right to administration until the death of the administrator. 2 

The claim of a widower husband to administration stands on 
peculiar grounds. A husband has a general right to be his wife's 
administrator, unless the marriage was void, 8 or has been dis- 
solved on the ground of his adultery and desertion. 4 And if 

1 Warwick v. Greville, 1 Ph. 700. 

1 25 ; Williams v. Wilkins, 2 Ph. 8 Browning v. Eeane, 2 Ph. 

100 ; Cardeux v. Trader, 34 L. J. 69. 

P. M. & A. 127. * Re Hay, 35 L. J., P. M. & 

* Skeffington v. White, 1 Hagg. A. 13. 
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the wife had obtained a protection order in her lifetime, on the 
ground of her husband's desertion, the next of kin and not the 
husband would be entitled to administration of her personalty 
acquired after the desertion. 1 

It was for some time unsettled to whom administration to a 
lady's estate ought to be granted, when her husband having 
survived her died without taking out administration. The rule 
now is to grant administration to the persons who are entitled 
to her property beneficially. Therefore, if her next of kin are 
so entitled administration will be committed to them. But if 
the husband's representatives are entitled to the property, then, 
upon their taking out administration to the husband, they may 
have administration to the wife also. 2 If a wife has power to 
make a will, probate will be granted of the will to her executor, 
and the husband will only be entitled to administration of so 
much of the wife's property as she has not dealt with by the will, 
or as she had not power so to deal with. 8 And when a wife, 
having power to make a will, exercises that power, but appoints 
no executor, it is in the discretion of the Court whether to 
appoint her husband administrator of the property passed by 
the will.* 

The right of a widow to administration is not so high as that 
of a widower, it being in the discretion of the Court to commit 
administration to the widow, or to the next of kin, or to both. 5 
But the practice of the Court is, in the absence of special cir- 
cumstances against the widow, to grant administration of her 
husband's estate to her rather than to his next of kin. And the 
committee of a lunatic widow were in one case preferred to the 
next of kin. 6 

When the next of kin consent, or. being cited, do not as- 
sume administration, a creditor may have administration. 7 The 

i Re Wurman, 1 Sw. & Tr. 513. 441. 

1 Fielder v. Hanger, 3 Hagg. 5 21 Henry VIII. c. 5, s. 3. 

769 ; Re Pountney, 4 Hagg. 289. 6 Alford v. Alford, Dea. & Sw. 

■ Rex v. Bellesworth, 2 Stra. 322. 
891. 7 Re Barber, 1 Curt. 592. 

4 Brenchley v. Lynn, 2 Rob. 
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creditor must show the value of the estate, unless the next of 
kin have been personally served with citations, and show the 
Court that he has an actionable and unsecured debt. 1 And it 
is a rule of the Court not to grant letters of administration to a 
person who has after the death bought up a debt due by the 
deceased. 2 When a creditor has obtained administration he is 
in the same position as a kinsman appointed administrator to 
this extent, that he cannot during his lifetime be ousted from 
the administration, and he may controvert any alleged interest 
or will, on the same terms as to costs. By the statute 20 & 21 
Vict. c. 77, s. 73, it has been provided that where the estate of 
the deceased is insolvent or there are other special circum- 
stances, there being no competent and willing executor, or only 
an executor resident abroad, or there being an intestacy, the 
Court may appoint as an administrator, limited as the Court 
shall think fit and on giving security, a person who would not 
otherwise be entitled to be appointed. . But the Court has ex- 
ercised a general power, failing next of kin and creditors, to 
appoint a stranger to be administrator or to award a stranger 
letters directing him to get in the estate of the deceased. 8 

A married woman may, with the consent of her husband, be 
appointed administratrix. And if a married woman entitled 
should renounce her right, her husband succeeds to her right, 
for she cannot be allowed to prejudice him by her renunciation* 

An infant cannot be an administrator, and therefore if the 
next of kin be an infant, another person must be appointed 
administrator during his infancy. 6 

Persons qualified to be executors are qualified to be adminis- 
trators unless they were attainted for treason, or are outlawed, or 
bankrupt. 6 By the Act 33 & 34 Vict. c. 23, forfeitures for treason 
and felony are abolished. 

1 Briggs v. Roope, 29 L. J., P. 4 Haynes v. Matthews, 1 Sw. 

M. & A. 96. and Tr. 460. 

■ Macnim v. Coles, 33 L. J., * Re Duch. of Orleans, 1 Sw. 

P. M. & A. 175. & Tr. 253. 

» Re Schweedtfeger, 1 P. Div. * Hills v. Mills, 1 Salk. 36. 
424. 
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Similar rules to those already stated in regard to wills and 
probates of wills of persons dying domiciled abroad apply to 
grants of administration to the estates of such persons dying 
intestate. The law of the domicil, and the examples of the 
Courts of the country of the domicil are followed in this country. 
But if there is no foreign administrator of foreign subjects dying 
in this country, and there are assets here, administration may, 
by convention with the foreign State, be committed to the con- 
sular agent in England of such State. 1 

The English assets of an intestate domiciled abroad must be 
administered here and not abroad, and the foreign administrator 
cannot call upon the English administrator to transfer them to 
him. 2 But it has been held that where a foreign administrator 
came to this country and brought foreign assets with him that 
he might be sued in equity by the English administrator, and 
that the Court might appoint a receiver. 3 

When a person dies without any kin, as a bastard without 
wife or issue, the Crown being entitled beneficially to the estate, 
administration is granted to the nominee of the Crown, often 
the solicitor to the Treasury. 4 

If the estate is worth less than £20, or the next of kin reside 
abroad, administration may be granted to their attorney. 

Unlike an executor so acting, a person making himself 
executor de son tort, may afterwards take out adminis- 
tration. 5 

Limited administrations are granted by the Court when- 
ever it is made to appear that there is no fit and proper person 
willing to act as executor or general administrator. Limited 
administration, which is granted on the renunciation of the 
person entitled in general administration or upon his being 
cited, is of many kinds. It may be granted limited to a part 
of the estate, or to a particular legacy, or to assign a trust term, 
or to carry on or act in a Chancery action, in which case the 

1 24 & 25 Vict. c. 121, s. 4. 421. " 

a Preston v. Melville, 1 CI. & 4 15 Vict. c. 3. 
F. 1 5 Ackerley v. Oldham, 1 Ph. 



8 Hervey v. FltzpatHck, Kay, 248. 
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estate of the deceased is properly represented in the Chancery 
action by the limited administrator, or to the time when the 
executor who has proved or the general administrator or the 
next of kin recovers his sanity, in which case the lunatic's com- 
mittee is usually appointed, or to the time when a lost will shall 
be found or brought into Court, or until executors being abroad 
shall arrive in England. 1 The grant of administration limited 
in point of time may be made necessary by the act of the 
testator, providing by his will that his executor shall not act 
until so long after the testator's death, or the like. 2 

Administration durante absentid is a kind of limited ad- 
ministration. It was usually granted during the absence of the 
executor or person entitled to administration, before probate 
or general administration had been granted. But by several 
statutes, 3 power to grant administration durante absentid is 
conferred upon the Probate Division where, twelve months after 
the death, the executor or administrator is residing out of the 
jurisdiction. The administration durante absentid will be 
put an end to upon the return of the executor or person 
entitled to administration within the jurisdiction. But the 
office of an administrator durante absentid does not cease, 
when he is appointed under these statutes, by the death of 
the executor. 4 

Administration pendente lite is granted in cases of litigation 
where it is necessary in the opinion of the Court that some in- 
different person should be appointed to administer the estate 
until the litigation pending is concluded. This species of ad- 
ministration is now regulated by the statute 20 & 21 Vict. c. 77, 
which enacts (s. 70) that "pending any suit touching the validity 
of the will of any deceased person, or for obtaining, recalling, 
or revoking any probate, or any grant of administration, the 
Court of Probate may appoint an administrator of the personal 
estate of such deceased person; and the administrator so ap- 

1 Re Metcalfe, 1 Add. 343; Vict, c. 95, s. 18. 
Favlkner v. Daniell , 3 Hare 199. 4 Taynton v. Hannay, 3 Bos. 

* Godolphin, Pt. 2, c. 30, s. 5. & Pull. 26 ; Suwerkrop v. Day, 8 

3 38 Geo. III. c. 87; 20 & 21 Ad. & Ell. 624. 
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pointed shall have all the rights and powers of a general ad- 
ministrator other than the right of distributing the residue of 
such personal estate, and every such administrator shall be sub- 
ject to the immediate control of the Court and act under its 
directions." And (s. 71) that " it shall be lawful for the Court of 
Probate to appoint any administrator appointed as aforesaid 
or any other person the receiver of the real estate of any 
deceased person pending any suit in the Court touching the 
validity of any will of such deceased person by which his real 
estate may be affected, and such receiver shall have power to 
receive all rents and profits of such real estate and such powers 
of letting and managing such real estate as the Court may 
direct." The Court may order such a receiver of real estate to 
give security. 1 It has been usual for the Court of Chancery to 
appoint a receiver also, pending such litigation. 2 

Administration durante minore estate is granted when, by 
reason of infancy, the person entitled to probate as executor, or 
all of them if there are several executors, or to letters of admi- 
nistration, cannot act. The grant of this species of administra- 
tion to any particular person is very largely in the discretion of 
the Court, but in this case also the grant usually follows the 
interest. Therefore, when there were four next of kin, three of 
them being minors, administration was refused to the adult and 
granted, durante minore cttate, to the mother and guardian of 
the minors. 8 The Court of Probate has been used to assign 
guardians to children under the age of seven years, technically 
called infants, but to leave the appointment of a guardian to a 
child itself where the child was older than seven years, and yet 
under age, technically called minors, reserving power to annul 
objectionable appointments by minors. Where the child, if of 
age, would be entitled to probate or administration, the custom 
has been to give this species of administration to the guardian, 
and it is now ordered by the Rules of Court, 4 that grants of 



i 21 & 22 Vict. c. 95, s. 21. • CartwrigUs Case, 1 Freem. 

* Anderson v. Guichard, 9 Hare, 258. 
275. 4 33—36. 
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administration may be made to guardians of minors and infants 
for their use and benefit, and elections by minors of their next 
of kin or next friend, as the case may be, will be required, and 
that in the case of infants not having guardians a guardian must 
be assigned by the Court (the infant's next of kin being usually 
appointed guardian). It seems to be the better opinion that 
the office of an administrator durante minore estate does not 
cease by a minor-executrix, before attaining twenty-one, marry- 
ing an adult, 1 but where the administration is during the 
minority of several, and one of them comes of age, it does cease. 
The power of an administrator of this kind, though limited in 
a way, is extensive. Generally he may do anything which is 
for the benefit of the estate and of the infant, and which an 
executor would have had power to do. 2 He has even a right of 
retainer for his own debt; 8 and it has been held that he 
may execute a power of sale given by the will to the executors 
or administrator. 4 When the infant comes of age he is liable to 
account to him, but it is said he may be sued by creditors if he 
has been guilty of devastavit, 5 although this last has been much 
doubted, 6 except where fraud or collusion is proven. 

Administration cum testamento annexo is that which is 
granted where there is a will, but either there is no executor 
appointed by the will, or surviving the testator and proving the 
will, or able and willing to act. In these cases the Court ap- 
points as administrator cum testamento annexo the person most 
interested in the estate. Therefore the person, most preferred is 
the residuary legatee, or if he die after the testator, his legal 
personal representative. The person next preferred by the 
Court is the testators next of kin, who will, however, be post- 
poned to a creditor if the estate be insolvent, for in that case the 
next of kin cannot have any interest in the estate, and " no next 
of kin ever struggled for the administration of an insolvent 

1 Jones v. Lord Strafford, 3 4 Momell v. Armstrong, L. R. 

P. Wms. 88. 14 Eq. 423. 

« Prince's Case, 5 Coke 29a. 5 Palmer v. Litherland, Latch, 

* Roskelly v. Godolphin, Ray-. 160. 

niond 483 . « Fotherby v. Pate, 3 Atk. 603. 
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estate with an honest view." 1 Failing the next of kin, a legatee 
will be appointed, and failing a legatee, a creditor. But admi- 
nistration will not be granted to a person in an inferior grade, 
until all those better entitled have refused administration or 
have been cited to the proceedings and remained passive. 2 As 
no person who renounces probate or administration in one 
character will be allowed administration in another character, it 
follows that an executor cannot have administration cum testa- 
mento annexo. 3 But if an executor be out of the country, 
administration will be committed to his attorney appointed by 
a letter of attorney. The attorney's administration is revocable, 
and ceases and expires when the executor comes to ask for 
probate to himself or when the executor dies. 4 

Administration de bonis non is that kind of administration 
which is granted to the goods left unadministered by a previous 
executor or administrator, except, as has been already stated, that 
the executor of an executor succeeds to the representation of the 
original testator and administration de bonis non is not granted 
in that case, at least if the first executor proved the will in this 
country. 5 Where the first executor dies without an executor 
the representation to the original testator is broken, and an 
administrator de bonis non is appointed, being chosen by the 
Court upon the same principle as an executor cum testamento 
annexo; but it seems there is no need of administration de- bonis 
non to the original testator, if his executor has appointed an 
infant executor, and administration durante minore cetate is 
taken out to the first executor. 6 Upon the death of an adminis- 
trator (there having been no executor at all, or none who 
proved), the Court appoints as administrator de bonis non to 
the original deceased, the person who has the greatest interest 
in the estate of the original deceased. If the deceased admi- 
nistrator had the greatest interest, his legal personal repre- 

i Archbishop of Canterbury v. * Suherdrop v. Day, 8 Ad. & 

Home, Cowp. 140, by Lord Mans- Ell. 624. 

field. « Re Gaynor, L. R1P.& D. 

a Re Barber, 1 Curt. 592. 723. 

8 Rule 50, P. R * Leniver v. Uvarie, 4 Leon. 58. 
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sentative will usually be appointed administrator de bonis 
non to the original deceased, 1 but where several persons are 
next of kin in the same degree being equally interested, and one 
of them was administrator and has died, the Court prefers one 
of the surviving next of kin to the legal personal representative 
of a person who was one of the next of kin in his lifetime. 2 

1 2 Hogg. App. 50. " Re Middleton, 2 Hagg. 61. 
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CHAPTER VII. 

THE EFFECT OF PROBATES AND LETTERS OF ADMINISTRATION. 

As probates and letters of administration are of the nature of 
judgments, they have the high authority of judgments of Courts of 
competent jurisdiction, upon the principle expressed by the maxim 
res judicata pro veritate accipitur, until revoked by the Court 
which awarded them. They are not conclusive evidence of 
collateral matters, but they are conclusive of all questions put in 
issue and directly decided. Therefore, although not conclusive 
of the death of the person to whose estate they relate, yet they 
are conclusive of the will or intestacy, and of the appointment of 
executor or administrator, so that when probate had been 
obtained by the executor of a forged will, and a debtor paid his 
debt to the executor, upon the probate being afterwards revoked, 
the debtor was held discharged, for, if sued by that executor, the 
probate would have baen conclusive of the executor's right to 
sue. 1 Difficulties have arisen in cases concerning the construc- 
tion of wills when it has been alleged that the probate does not 
correspond with the original will, and it has been doubted 
when and to what extent the Court construing the will may 
refer to the original will. It would seem that if the probate is 
inaccessible, the proper course is to obtain a correct probate 
from the Probate Division. 2 But there are cases in which the 
Court of Chancery has sent for and examined the original will, 
it being suggested that the probate did not properly show the 
punctuation, interlineations, or erasures of the original. 3 

1 Allen v. Dundas, 3 J. E. 125. 8 Manning v. Purcell, 7 De G. 

2 L'Fit v. L'Batt, 1 P. Wms. M. & G. 55 ; Compton v. Blox- 
526 ; Oppenheim v. Henry, 9 ham, 2 Coll. 201. 

Hare, 802. 
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While admitting the principle that probates or letters of 
administration are conclusive evidence of the things they find, 
so that no question can be permitted in any other Court as to 
who is next of kin of the deceased entitled to distribution, when 
the question, who is next of kin entitled to administration, has 
been decided in the Probate Division, 1 the Chancery Division 
has found no difficulty in refining away the principle in some 
respects. The great case of Allen v. MacpJterson 2 establishes 
the distinction, that the probate concludes the whole world from 
setting up in any Court other than the Probate Division, that 
the will was obtained by fraud ; but that the Chancery Division 
has jurisdiction, notwithstanding the probate, to hear a complaint, 
that the probate was obtained by fraud on the next of kin, e.g., 
that the will proved was a forgery. 8 When fraud upon the next 
of kin in obtaining probate is shown in Chancery, the Court may 
either declare the person guilty of fraud a trustee for the next 
of kin, or compel him to consent to the revocation of the 
probate. 2 If a will has been obtained by fraud the Probate 
Division alone can be asked to revoke the probate. In another 
class of cases the effect of probate has been much reduced by 
decisions in equity. The jurisdiction of the Chancery Division 
over the construction of wills has often enabled it partially or 
wholly to nullify a probate. Thus in the strong case of Loftxis 
v. Maw* the Vice-Chancellor declared that a codicil revoking a 
legacy should not operate; and where a foreign will was invalid 
according to the foreign law, notwithstanding an English pro- 
bate, it was declared in equity not to have any effect in disposing 
of the testator's property. 6 

Formerly probates were not conclusive against persons 
interested in the real estate of the deceased, for the jurisdiction 
of the Ecclesiastical Courts did not extend to real property, and 
devises could only be proved by the production of the original 
will. But it has been enacted by the Act 20 & 21 Vict. c. 71, 

1 Bouchier v. Taylor, 4 Bro. sen. 287. 
C. C. 708. * 3 Giff. 592. 

1 1H.L 191. 8 Thornton v. Qv'Ung, 8 Sim. 

3 Baniesley v. Powell , 1 Ves. 310. 
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8. 61, that where proceedings are taken to prove a will in solemn 
form, or to revoke probate, or the validity of a will affecting real 
property is disputed in a contentious cause, all persons interested 
in the real property who are affected by the will shall be cited 
to the proceedings, and may be permitted to become parties, and 
being cited (s. 62) after the decision of the Court upon the 
validity of the will, the probate or letters of administration with 
the will annexed shall be a conclusive evidence to affect the real 
property as formerly it would have been concerning the personal 
property; but (s. 63) if the persons interested in the real property 
are not cited, the decree of the Probate Division does not bind 
or conclude them. And by s. 64, in actions concerning devises 
or dispositions of realty, instead of producing the original will, 
either party may give the other ten days' notice that he will 
produce the probate, though only proved in common form, instead 
of the original. • The party notified may then within four days 
give notice that he disputes the validity of the devise or dis- 
position, whereupon the original will, if only proved in common 
form, must be produced. But if the original is thus called for 
without necessity, the party requiring it may be visited (s. 65) 
with the costs of the production. 

None of the above remarks concerning the conclusive nature 
of probates and letters of administration are to be understood as 
in any way qualifying the right of any litigant to deny that the 
document, which purports to be a probate or letters of admini- 
stration, is really such, or to deny that the Court which issued 
it had jurisdiction to do so, for the judgment of a Court without 
jurisdiction avails nothing in a subsequent action. 1 

1 Allen v. Dundas, 3 East 125. 



CHAPTER VIII. 

THE REVOCATION OP PROBATES AND LETTERS OF 

ADMINISTRATION. 

Appeals lie from the decisions of the Probate Division to the 
Court of Appeal ; and when a case has been heard by the judge 
without a jury a rehearing may be applied for, or an appeal will 
lie from the findings of the judge upon questions of fact or law 
to the Court of Appeal; 1 and grants may also be revoked upon 
a suit by citation, in which case the party holding a grant of 
probate or administration is cited to bring in the probate or 
letters of administration, and show cause why they should not 
be revoked ; but until such revocation no other person can sue 
as representative of the deceased. 2 

When an executor proves a will in solemn form he should 
take care to cite all persons in any way interested, and the will 
having been then proved, the executor cannot be again required 
to prove the will, unless a later will be set up, or fraud be shown, 
when the former probate will be revoked. 8 

Generally in revoking letters of administration the Court is 
guided by the rule that the grant should follow the interest. 
Therefore if the administrator is not really the next of kin, or 
some person having a better title to the grant was not cited, or 
the interest of the administrator has ceased, 4 the grant may be 
revoked. So if the administrator cannot act, through residence 

1 Sugden v. St. Leonards, L. R 8 Wood v. Medley, 1 Hagg. 557. 

1 P. Div. 154; Jones v. Hough, * Blackborough v. Davis, 1 

L. R 5 Ex. Div. 115. Salk. 38 ; Brown, v. Wood, Al. 36. 

» 21 & 22 Vict. c. 77, s. 75. 
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abroad, or lunacy, the grant to him may be revoked. 1 But it is 
not enough in order to obtain a revocation to show that some- 
one else had as good a right to the grant as the administrator, 
or that the administrator is not administering properly. 8 

In practice it is usual, when any question as to the validity of 
a will or as to the grant of probate or of letters of administration 
is likely to arise, to enter a caveat in the Probate Division, in 
order to prevent grants being made without the knowledge of 
the party presenting the caveat 

With regard to the effect of revocation upon acts done before 
the revocation, it is provided by the Act 20 & 21 Vict. c. 77, ss. 
77, 78, that all payments bond fide made to any executor or 
administrator under any revoked probate or administration before 
the revocation, shall be a legal discharge to the person making 
the same, and that an action begun by an executor or adminis- 
trator before his probate or administration has been revoked, 
shall not abate upon revocation, but may be continued by the 
new executor or administrator, and that the executor or adminis- 
trator who shall have acted under a probate or administration 
afterwards revoked, may retain and reimburse himself for any 
payments made by him, which the person to whom probate or 
letters of administration shall be afterwards granted might 
have lawfully made. 

Before and apart from the statute, the effects of revocation 
differed when the probate or administration revoked was void 
or voidable. If void, every act done before the revocation was 
null, e.g., if the executor or administrator under a void grant 
sold or otherwise disposed of assets, they might be followed by 
the subsequent and lawful executor or administrator into the 
hands of an innocent purchaser, 8 unless the disposition were 
made for the purpose of paying the testators debts. Where 
such grant was not void but voidable, the effect of revocation upon 
intermediate acts was different, at least where the revocation 



i Offley v. Best, 1 Sid. 373. » Graysbrook v. Fox, Plowd. 

3 Taylor v. Shore, T.Jones, 161; 276. 
Thomas v. Butler, 1 Vent. 219. 
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was not made by way of appeal, but by way of a subsequent 
suit by citation. In the latter case the revocation did not 
invalidate any act which the administrator if properly appointed 
might lawfully have done. Therefore if such an administrator 
has retained for his own debt, or has sold or made gifts of 
assets, revocation does not affect the act. 1 

1 Packman's Case, 6 Co. 18 b; Blackborough v. Davis, 1 Salk. 38. 
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CHAPTER IX. 

THE RIGHTS AND POWERS OF A LEGAL PERSONAL 

REPRESENTATIVE. 

An executor's rights and interest rest upon the testator's death 
and not upon probate; wherefore an executor has nearly the 
same powers before probate as he has after it, and his acts done 
before probate are good, although he should afterwards die 
without proving the will, when administration is granted not to 
the executor's executor, but to the next of kin. Thus, he can 
receive and release debts, assign terms, and pay or assent to 
legacies, and petition for the adjudication of a debtor as a bank- 
rupt. 1 But no one is bound to deal with him as executor before 
probate, because until then he cannot make a complete title, it 
being sometimes necessary to prove the executor's title to act, 
which can only be done by reference to the probate. And it is 
for this reason that, when he sues as executor, or in any action 
founded upon his representative character, unless founded upon 
his physical possession, he must have probate, when at the 
trial or otherwise it becomes necessary to produce it, otherwise 
the action will be defeated. 2 But he may commence an action 
without having obtained probate, and may carry it on without 
probate up to the time when production of probate becomes 
necessary. 8 As the executor may act before probate as executor, 
and because it would be unreasonable that creditors should be 

1 Godolphin, Pt. 2, c. 20, ss. Co., 1 Dr. & Sm. 583 ; Webb v. 
1—3. Atkins, 14 C. B. 401. 

2 Newton v. Metropolitan By, 8 Boston v. Garter, 5 Exch. 8. 
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kept waiting until it pleased the executor to prove the will, the 
executor may, if he has acted, be sued as executor by creditors 
or persons interested in the will. 1 

The time of the vesting of an administrator's rights is generally 
the time of the grant of letters, but in many cases, usually for 
the benefit of the estate, the right of the administrator has been 
held to relate back to the death, so as to enable the administrator 
to sue for wrongs to the property done before administration. 2 
But, both as to executors and administrators, it is said that they 
have no possession of their testator's terms for years, differing 
from pure personalty, upon the death or administration, but 
only upon making an entry. 

Some questions of difficulty in regard to the vesting of 
administrator's rights are provided for by the Act 3 & 4 Will. IV. 
c. 27, which enacts (s. 6) that, for the purposes of the Act 
(Limitation of Actions), an administrator shall be deemed to 
claim as' if there had been no interval of time between the 
death and the grant of administration. 

It is to be remembered that a legal personal representative 
does not possess the estate of the deceased in his own right, 
but in his representative capacity. The assets may be converted 
into the private property of the legal personal representative, 
as where, being executor and also legatee, he assents to his own 
legacy, in which case, by what is practically a mere mental 
operation, he becomes the beneficial owner of the subject of the 
legacy ; 3 or where, being administrator and one of the next of 
kin, he takes his share of the assets to himself, in which case 
he becomes the beneficial owner of the things comprised in 
that share ; 8 so if he pay a debt due by the deceased to himself 
or to someone else out of his own moneys, he may appropriate 
the assets to a corresponding extent to himself, and the property 
in those assets will then be changed, the legal personal repre- 
sentative then beginning to hold them in his own right ; 8 but 

1 Blewitt v. Blewitt, 1 Younge, 223. 
541. 8 Elliot v. Kemp, 7 M. & W. 

■ Waring v. Deiobwy, Gilbert, 313. 
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it has been doubted in equity 1 if an executor can thus acquire 
an absolute title over certain chattels by being willing to do so and 
by paying debts to an amount equal to the value of the chattels. 
As money has no earmark, when the money of the deceased is 
mingled with the money of the legal personal representative, 
the whole belongs to the latter in his own right, subject to his 
liability to account for the amount. 

The legal personal representative, or one of several such, may 
sell or otherwise dispose of the assets, and generally make a 
good title to them, and the one who sold them may sue alone 
for their price. But the legal personal representative cannot 
bequeath any part of the assets as a legacy under his will. 2 

The assets of the deceased are largely protected by the law 
against the defaults of the executor or administrator. Thus, 
they cannot be taken in execution for his debt, unless they have 
been converted after a great lapse of time by the executor or 
administrator to his own use. 8 Nor, as they are property held 
in trust, do they pass to his trustee in bankruptcy, unless they 
have been so confused and intermingled with the bankrupt's 
property that they cannot be distinguished, or unless they 
have for a long time remained in the use and as the apparent 
property of the bankrupt, when they would be held to be 
within the order and disposition clause of the Bankruptcy Act, 
1869, and therefore to pass to the trustee; 4 and it has even 
been held, where an executor was directed to carry on the 
trade of the testator, a certain sum being paid to him for the 
purpose, and the trade was carried on, that the general assets 
did not pass to the trustee in bankruptcy of the executor. 4 

When the legal personal representative has two interests in 
the same property, one of them higher than the other, but in 
different rights, e.g., one in his private capacity and the other 
in his representative capacity, there is no merger, at least so 

i Hearn v. Wells, 1 Coll. 333. & P. 31. 

8 Bransbyv. Grantham, 2 Plow. 4 Ser/e v. Bradshaw, 4 Tyrwh. 

525. 69; Ex parte Garland, 10 Ves. 

* Earr v. Newman, 4 T. R 110. 
621 ; Gaskell v. Marshall, 5 C. 
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long as he continues to hold the interest derived from the 
deceased in his representative capacity and not in his private 
capacity. 1 

What property of the deceased passes to his legal personal 
representative is an inquiry of considerable importance. The 
rule is that he takes all the personalty, and things in the nature 
of personalty, and he therefore takes hereditaments which have 
been directed to be converted into money, for it is a principle 
of equity that whatever is agreed to be done shall be regarded 
as done. Upon this principle chiefly depends the equitable 
doctrine of conversion applied to agreements and wills. It is 
with conversion, directed by the latter, that we are now con- 
cerned. It often happens that a testator directs his realty to 
be sold and turned into money, or personalty to be set apart 
for the purchase money of land. In these cases it is to be 
regarded and treated not as that which it is, but as that into 
which the testator has directed it to be converted. 2 In the 
former case the executor would take the land, and in the latter 
case the heir would take the personalty. 

First, as to the conversion of realty into personalty, which is 
of the more usual occurrence. Under such a direction it will 
be considered as money, and unless mentioned particularly will 
not pass under a general devise of the testator's real estate, but 
under a general bequest of his personalty; 3 and if after making 
the direction the testator die intestate as to that property, it 
will go to his next of kin and not to his heir, and it can make 
no difference that the conversion is not to be made until some 
time after his death. 4 

As the Courts of Equity aid the defective execution of powers 
in favour of purchasers, it has been held in a recent case 5 that, 
where the donee of a power agreed to sell realty and died 
before executing the power, equity would aid the defective 

1 Jud. Act, 1873, s. 25, sub-s. 4. 4 Clark v. Franklin, 4 Kay & 

• Fletcher v. Ashburner, 1 Bro. J. 257. 
C. C. 497. 5 In re Dyke's Estate, L. R. 7 

3 Stead v. NeuctUyate, 2 Meri. Eq. 337. 
521. 
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execution, and that the personal and not the real representatives 
of the donee of the power were entitled to the purchase money. 
So, where the owner of land devised it to A. and then agreed 
to sell it to a railway company and died without having com- 
pleted the purchase, or having altered his will, Sir John Romilly 
decided that the executors and not A. were entitled to the 
purchase money. 1 And the executors were also preferred in a 
curious case, in which the deceased made a verbal contract, 
which was of course void under the Statute of Frauds, to sell 
land, and died intestate before the completion of the contract. 
The heir carried out the contract of his ancestor, and it was 
held, that although the heir need not have completed the 
contract, yet; as he had chosen to do so, he must account for 
the purchase money to the executor. 2 It would be otherwise, 
however, if the heir acted under a mistake. 

It was the law that, where a person contracted to buy land 
or to have improvements made on his real property, his real 
representatives were entitled to have the contract carried into 
effect at the expense of his personal estate. But this has been 
altered by the Acts amending Locke King's Act, 30 & 31 Vict. 
c. 69, and 40 & 41 Vict. c. 34. It would seem, however, that 
if the owner of a mortgaged estate direct it by his will to be 
converted into money, and bequeath the proceeds, the case is 
not within these Acts, and the testator's personal estate must, 
therefore, pay the mortgage debt. 8 As it stands this case is 
anomalous. It must be remembered that the gift of money to 
arise by the sale of land is within the Mortmain Act, and it 
would still be so if the legatee of that money bequeathed his 
claim to it, not having received it himself, to a charity. 

Of old, if money to arise by the sale of land were bequeathed 
to a felon, it depended upon the date of the sale whether the 
Crown or the felon took the money. If the sale was before the 
end of his term of punishment, but not otherwise, the Crown 
was entitled. But the late Act (33 & 34 Vict. c. 23), abolishing 

1 Re Manchester and Southport Ch. IN". S. 228. 
By. Co., 19 Beav. 365. 8 Lewis v. Lewis, L. R. 13 Eq. 

a Frayne v. Taylor, 33 L. J. 218. 
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forfeitures for felonies, will prevent the rise of these questions 
in future. 

Even before the Naturalization Act, 1870, which enables 
aliens to hold every kind of hereditaments, an alien might take 
the proceeds of land directed to be sold, although he was in- 
competent to take the land itself. 

It sometimes happens that land is devised to trustees on 
trust for sale and to pay the proceeds in a particular way, but 
that the trust for payment of the proceeds fails for some reason. 
In that case, if the testator has no heir, the trustees become 
themselves beneficially entitled. The lord cannot claim by 
escheat because he has tenants, the trustees; and the Crown 
cannot claim, for equity will not convert for the Crown, and 
even if the trustees have sold, they are still entitled to keep 
the proceeds. 

Equity enforces the contracts of a dead man which have not 
been carried into execution in his lifetime, but the contract 
must be quite unexceptionable. Therefore, where a trustee for 
sale bought from himself, which he may not do, specific per- 
formance, which was sought by his heir against his personal 
representatives, was refused. 1 

The conversion of money into land proceeds upon the same 
principles. Where a testator directs money to be laid out in 
the purchase of land, equity regards the money as land, trans- 
missible and investable as land, and subject to all its incidents, 
as courtesy and dower. Thus it passes by a general devise of 
all the lands of a person entitled to the sum of money previously 
directed to be invested in land, and it does not pass by a general 
bequest of all the testator's money. The words of the will may, 
however, show a contrary intention, as where the testator devises 
his lands and mentions where they are situated, or bequeaths 
the particular sum by words sufficient to describe it. 

In considering the claim of the heir to such a sum of money 
belonging to his ancestor, it is necessary to observe whether he 
claims the sum from strangers or from the personal representa- 

1 Ingle v. Richards, 28 Boa v. 361. 
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tives of his ancestor. If he claims it from strangers, he is in all 
cases entitled. But when the heir claims it from the testator's 
personal representatives a distinction is taken. If there was at 
the death of the ancestor any prior outstanding interest in the 
fund existing in another person, or if the ancestor's wife or 
children have a life or other interest in it, the heir is entitled. 
But if the money was what is called " at home," that is, if the 
ancestor was absolutely entitled to it, having at once the right 
to demand it, and the duty to invest it in land, and the ancestor 
has preferred to keep it as money rather than to invest it in 
land, it is obvious that the heir can have no equity against his 
ancestor's legal personal representatives to have that laid out in 
land for his benefit which his ancestor chose to keep as money. 
The leading case on this question is that of Chichester v. Bicker- 
staff, 1 the facts and the principle of which are simple, though 
they have often been misunderstood. In that case A. by his 
marriage settlement agreed to pay £3000 to trustees within 
three years of his marriage, and that that sum should be invested 
in land to be settled on A. and his wife successively, with re- 
mainder to their issue, remainder to A.'s heirs. The wife died 
without issue, and then A. died within three years of the mar- 
riage. The money had not been paid By A.'s will he appointed 
B. his executor. C. was A.'s heir-at-law. C. claimed the money 
from B. But Lord Somers decided that he was not entitled, 
because upon the wife's death without issue, A. and his heirs 
were alone entitled under the settlement. The right and the 
obligation were united in the same person, A., and as he chose 
not to pay and invest the money in land, the heir of A. had no 
equity against his ancestor's choice. The law upon this question 
is summarized by Lord Eldon, in his judgment in the case of 
Wheldale v. Partridge, 2 where it is said, " if an instrument is 
to be taken to impress a fund with real qualities immediately 
upon the execution, in the question between the heir and 
executor, the money being once clearly impressed with real 
uses, as land, and one of these uses being for the benefit of the 
heir, the impression will remain for his benefit, and to put an 

1 2 Vernon, 295. a 8 Ves. 235. 
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end to that impression it must be shown, either (1) that the money 
was in the possession of a person who had in himself both the 
heirs and the executors, or (2) he must do some act to denote a 
change of his intention as to the devolutions of the property 
upon either; and it is not correct to say the Court does not 
interpose between volunteers if they give to the executor that 
money which the instrument has given to the heir/' Circum- 
stances of demeanour in the person (even though slight) will be 
sufficient to show an intention to change the devolution. 1 

The Court does not convert for the Crown. Thus when the 
absolute owner of money directed to be invested in land dies in- 
testate and without heirs, it does not escheat to the Crown as 
land for want of heirs. 2 

Money directed to be invested in land is subject to legacy 
duty, but not to succession duty. 8 

When money directed to be so invested is subject to the same 
trusts as an estate, it will generally be ordered by the Court, on 
good reason being shown, to be laid out in the erection of new 
buildings on the estate, but not in repairs or other permanent 
improvements of the estate. 4 

There must be a positive direction to convert the land or 
money, else there is no conversion. If no more than an option 
to convert is given, the property must be taken and regarded as 
being of the kind in which it is found, and there is no conver- 
sion until the land has been actually turned into money, or the 
money into land. 5 And the case is the same where a mere 
power is given to trustees to convert with the consent of some 
other person. 6 But there is an exception to the general rule 
that conversion must be imperative where an option is given, 
as by a direction to lay out money in " land or other securities," 
but the trusts declared are limited in a way only applicable to 
real property, for such limitations raise a presumption that the 

1 Pulteney v. Darlington, 1 4 Drake v. Trefusis, L. E. 8 

Bro. C. C. 223— per Lord Thurlow. Ch. App. 364. 

* Walker v. Denne, 2 Ves. jun. fi Van v. Barnett, 19 Ves. 102. 

170. 8 De Beauvoir v. De Beauvoir, 

s Be De Lancey, L. R 5 Exch. 3 H. L. C. 524. 
102. 
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testator only intended an investment in " other securities " until 
a suitable estate for purchase could be found. 

Sometimes property is directed to be converted " upon the 
request of certain persons," in which case very difficult questions 
may arise. But it seems that if the intention was to give these 
persons a discretion, then, whether the property has actually 
been converted or not, there will be no conversion in con- 
templation of law until that discretion has been exercised in 
favour of conversion. But it is otherwise if the words requiring 
conversion on request were merely inserted to enforce conversion 
upon request. Conversion takes place, where it is directed by 
deed, at the delivery of the deed; and where it is directed by 
will, at the testator's death, if the direction to convert was 
absolute. But this rule fails where another time is expressly 
pointed out, as at the death of A. ; but it does not fail where a 
discretion as to the time of purchase or sale is given to trustees. 
An option whether there shall be any conversion at all may be 
given to trustees or others. In such a case, if there should be 
an actual conversion, it will have a retrospective operation for 
some purposes. Thus, in the famous case of Lawes v. Bennett, 1 
A. let land to B. on lease, with an option of purchase within 
seven years. After A/s death, B. exercised the option. It was 
held that the purchase money must go to A.'s executor, and not 
to his residuary devisee. It would have been otherwise if the 
property had been devised by name to the devisee. But it is 
now settled that until the option is exercised the rents and 
profits go to the real representative of A., although the general 
rule is that the rents and profits of an estate directed to be sold 
go to the person entitled to the interest in the purchase money 
of the estate when sold. 2 

It sometimes happens that the donee or donees of the land or 
money directed to be converted desire to take it unconverted. 
If they are absolute owners they may do this ; but if the parties 
desiring this have only a limited or defeasible interest there 
can be no reconversion. Therefore, it would appear that a 
remainderman cannot elect that there should be no conversion, 
1 1 Cox, 167. a Miller v. Miller, L. R. 13 Eq. 263. 
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although he may by will or deed dispose of his interest, either 
as realty or as personalty. But with the consent of all the 
other persons interested a remainderman may elect. A tenant 
in tail may elect, but in order to bar remainders he must do 
so by a disentailing deed duly enrolled, as provided by the Fines 
and Recoveries Acts. 1 An infant cannot elect, but the Court 
will elect for him, where the property is the subject of an 
action, and it is for his benefit to make the election. Nor can 
a lunatic elect. But a married woman may elect, as to property 
settled to her separate use, just as if she were unmarried, and 
as to other property by a deed acknowledged. 2 

Where property is directed to be converted, and is given to 
several persons, a distinction is to be observed. If it is land, 
one of them may not say that he prefers to take his share as 
land, for the sale of a part only of the estate would prejudice 
the price. But if it is money, any one of the tenants in common 
may elect to take his share in money, for the residue of the 
money can be as well invested in land as the whole can be. 

Election may be made either by express declaration or by 
conduct showing an intention to elect, and the express declara- 
tion may be made by parol. 

There is more difficulty in saying what conduct sufficiently 
shows an intention to elect, but a devise of " all my land at A.," 
which had been directed to be converted, would be sufficient to 
show an intention to take it as land, and a bequest of a sum 
described as money agreed to be laid out in land clearly shows 
an intention to take it as money. 8 So, if an absolute owner of 
land to be sold keeps it unsold for a long time, he will be pre- 
sumed to have elected to take it as land, but two years' delay 
has been held too short a time to presume an election. 4 And 
where the owner of such land did not sell it, but granted leases, 
reserving rent to himself, his heirs and assigns, it was held a 

1 3 & 4 Will. IV. c. 74, s. 71. Bro. C. C. 235 ; Sharp v. St. 

8 Ibid. May v. Roper, 4 Sim. Sauveur, L. E. 7 Ch. A pp. 343. 
360. 4 Kirkman v. Mills, 13 Ves. 

■ Pidteney v. Darlington, 1 338. 
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sufficient evidence of intention to keep the land as land. 1 On 
the other hand, the receipt for a long time of the vaterest of 
money to be laid out in land does not prove an intention that 
there shall be no investment of it in land. Secus, where the 
cestui que trust obtains the corpus from the trustees. 2 But in 
every case it must be remembered that in this regard it matters 
not that the trustees have neglected their duty. Equity con- 
siders what ought to be done as done, and in the eye of Equity, 
conversion is wholly independent of an actual conversion by 
trustees who ought to have converted. 

Conversion is often effected by the Court or trustees inde- 
pendently of a will, especially in the cases of lunatics and 
infants. In these cases the Court regards only the interest of 
the lunatic or infant, but it does not convert lightly, and only 
in pursuance of such interest. When conversion has been so 
effected, the representatives of the lunatic or infant take the 
property according to the state in which it actually is, and they 
have no equity to call for reconversion. 

The better opinion seems to be that when realty has been 
converted by the Court or trustees for a particular purpose, 
which does not exhaust the whole proceeds of the sale, the 
surplus is to be considered as personalty. 8 And this has recently 
been followed in a case where the order for sale was before, but 
the sale itself was after the death of the person whose realty was 
sold. 4 It is otherwise where the decree provides that any surplus 
shall be reconverted or anyone has an equity for reconversion. 

As a rule, where land is taken compulsorily under Act of 
Parliament, and the purchase money paid into Court, the pur- 
chase money goes to the heir of the owner, unless there is 
evidence of the owner's election to treat it as personalty. 

When property is directed to be converted for purposes which 
fail, the property, if personalty directed to be converted, goes to 

1 Crabtree v. Bramble, 3 Atk. in Ackroyd v. SmitJison, 1 Bro. 

680. C. C. 503 ; Stud v. Price, L. R 

* Pulteney v. Darlington, 1 18 Eq. 192. 

Bro. C. C. 235. 4 Arnold v. Dixon, L. R. 19 

8 Flanagan v. Flanagan, cited Eq. 113. 
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the next of kin {Cogan v. Stevens l ) ; and, if realty directed to 
be converted, to the heir (Ackroyd v. Smithson* ). 

In the leading case of Ackroyd v. Smithson, which settled 
the law upon this important subject, the testator gave several 
legacies, and ordered his real and personal estate to be sold, his 
debts and legacies to be paid out of the proceeds arising from 
the sale, and the residue thereof he gave to certain legatees in 
the proportion of their legacies. Two of the residuary legatees 
died, living the testator. These shares lapsed, and so far as 
they were derived from personalty went to the next of kin, and 
so far as they were derived from realty, to the heir at law. 

In the converse case of personalty directed to be laid out in 
land for purposes which fail, the same principle was not estab- 
lished until Lord Cottenham settled the law in the great case 
of Cogan v. Stevens. 1 There the testator directed i?30,000 to 
be laid out in the purchase of land, the rents of which were to 
go to his widow for life, with remainder, in the event which 
happened, to a charity. The Statute of Mortmain made the 
charitable gift void. Lord Cottenham then decided that the next 
of kin, and not the heir at law, was entitled to the property. 

The principle upon which these cases are based is this, that 
the conversion is ordered for the purposes of the will only, and 
where these purposes fail, the reason for conversion fails too, and 
the lapsed shares must be taken as unconverted, and go to the 
person entitled to the testator's property of the kind of which 
the lapsed shares were before conversion. It does not follow, it 
is said, because a testator has directed conversion of realty and 
a gift of the proceeds to A., which gift for some reason fails, 
that the testator intended his next of kin, rather than his heir 
at law, to take the proceeds upon the failure of the gift to A. 

The result is the same where conversion is ordered but the 
proceeds are wholly or partially undisposed of. The proceeds go 
as if no conversion had been ordered, 8 and it does not appear 
to matter what is the reason of the failure of the gift. 

1 1 Beav. 482. ' Robinson v. Taylor, 2 Bro. 

* 1 Bro. C. C. 503. C. C. 589. 
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Excellent illustrations of the principle axe to be found in the 
cases of Eyre v. Marsden 1 and Simmons v. Pitt} In the 
former case the testator directed land to be converted into 
money, and the income to be accumulated for more than 
twenty-one years after his death. So far as the accumulations 
exceeded the twenty-one years they were avoided by the 
Thellusson Act, 8 and the question for decision was the right to 
the void accumulations. In the latter case the same question 
arose with the difference that in it personalty was directed to 
be laid out in land, and the rents accumulated. It was decided, 
in the former case, that the heir at law was entitled to the void 
accumulations ; and, in the latter case, that the next of kin was 
entitled to them. 

Where land has been directed to be converted for purposes 
which fail the heir will take, although the testator has declared 
that the proceeds of the sale shall be deemed personalty, for the 
testator is taken to mean, for the purposes of the will only, 4 
and it is equally so, although the testator expressly declare that 
his heir shall take no part of his property, by lapse, or otherwise, 
because, if the testator leave any part of his realty undisposed 
of, the law has no choice but to give it to the heir. 6 

The rule in Ackroyd v. Smithson yields where it appears 
that the testator meant to give the produce of the real estate 
the quality of personalty to all intents, but, it has been remarked 
by Mr. Jarman, 6 "every conversion, however absolute in its 
terms, will be deemed to be a conversion for the purposes 
of the will only, unless the testator distinctly indicates an 
intention that it is, on the failure of those purposes, to pre- 
vail as between the persons on whom the law casts the real 
and personal property of an intestate, namely, the heir and 
next of kin/' 

Behind the question, who shall take property directed to 
be converted for purposes which fail to take effect, there lies 

1 1 Keen, 456. jun., 683. 

8 L. R. 8 Ch. App. 978. 5 Fitch v. Weber, 6 Hare, 145. 

\ 39 & 40 Geo. III. c. 98. « Jarman on Wills, 2nd ed. 

Collins v. Wakeman, 2 Ves., vol. i. p. 530. 
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the inquiry, shall the persons entitled take it as realty or 
as personalty ? This inquiry assumes great importance when 
these persons die intestate, and the property is claimed by 
their real and personal representatives. A simple rule has 
long been established on the subject. When the subject- 
matter is land directed to be converted, everything turns upon 
the necessity of a sale. If the gift of the proceeds of the con- 
version altogether fails, it is obvious no conversion is necessary, 
and even though the land has been unnecessarily sold, the heir 
will take the land, or its proceeds, as land, and, on his death 
intestate, it will go to his heir. But where part only of the 
gift of the proceeds fails, as where some out of several shares 
lapse, which was the case in Ackroyd v. Smithson, conversion is 
necessary for the division among those the gifts to whom have 
not lapsed; and although the testator's heir takes the lapsed 
shares, whether there has been an actual conversion or not, he 
takes them as money, and on his death, intestate, they or their 
proceeds go to his next of kin. 1 

It should be observed that if conversion of land is directed 
by deed for purposes which fail in part, that part results to the 
settlor immediately upon the execution of the deed, and as 
personalty. If, however, these purposes failed not in part, but 
wholly, it would result as realty to the settlor. 2 

A distinction is to be taken between those cases in which a 
devise is made subject to a charge, and those in which a devise 
is made subject to cm exception. There are cases in which land 
is devised to A., but a sum is to be paid out of it to B. The 
rule is, that if the gift to B. fails, A. takes the land discharged 
from the liability to pay the sum, if the sum was a charge 
upon the property devised. But, in such a case, if the sum were 
an exception from the devise, the sum would not sink into the 
land for the benefit of A., but must be raised and paid to the 



1 Smith v. Claxton, 4 Madd. 86 ; Ripley v. Waterworth, 7 Ves. 
492, per Sir J. Leach. 435. 

1 Hewittv. Wright, 1 Bro. C. C. 
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testator's heir at law. 1 Simple, however, as the rule is, it is 
often difficult of application, for it is often hard to decide 
whether such a gift is to be construed as a charge or as an 
exception. Every such case must be decided by the words of 
the gift. 

The doctrines established by the cases of Ackroyd v. Smithson 
and Gogan v. Stevens have hitherto been considered when the 
heir and the next of kin struggled for the benefit of lapsed gifts, 
but their places may be supplied by the residuary devisee or 
residuary legatee in cases where the lapse is not of residuary 
realty or residuary personalty, and the testator has appointed a 
residuary devisee or residuary legatee. Generally the residuary 
devisee has in such cases the same rights as the heir would 
have had, and the residuary legatee the same rights as the next 
of kin. But if the testator were to declare that the proceeds of 
realty were to be considered as personalty, in the event of a 
lapse, the claim of the residuary legatee would prevail over 
that of the heir; so also, probably, where the testator has blended 
his real and personal estate. 2 

Before the Wills Act, making every will speak as from the 
death of the testator and giving lapsed devises to the residuary 
devisee, there were frequent struggles between the heir and the 
residuary devisee for realty the gifts of which had lapsed, and 
the heir was thus generally preferred in consequence of the old 
rule that the residuary legatee could take only what, at the time 
of making the will, the testator intended for him, by the opera- 
tion of which the heir took lapsed realty as undisposed of. 

Personalty held by the deceased in joint tenancy with' another 
does not pass to the executor but survives to the survivor, unless 
the property held in joint tenancy is part of the property of a 
trading partnership, when for the encouragement of trade one 
of the incidents of a joint tenancy is set aside. 8 

1 Arnold v. Chapman, 1 Yes. Russ. <fe My. 503. 

108; Cooke v. Stationers* Com- * Buckley v. Barber, 6 Ex. 164; 
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Much doubt has existed in what cases executors might sell 
lands charged by the testator with debts ; but the law in this 
regard has been simplified by Lord St. Leonards' Act, 22 & 23 
Vict. c. 35, which enacts, section 14, that where by a will coming 
into operation after August 13, 1859, a testator charges real 
estate with the payment of debts or any specific legacy or sums, 
and devises the estate so charged to trustees for the whole of his 
estate or interest, and makes no express provision for raising the 
debts, legacy, or sums, the devisees in trust may sell or mort- 
gage, i.e., without the concurrence of the executor ; and section 
16, where a testator charges his debts or any legacy or specific 
sum, and has not devised the estate to a trustee or trustees, the 
executor for the time being may sell or mortgage ; and section 
23, any sale or mortgage under the Act shall operate only on the 
estate or interest, whether legal or equitable, of the testator, and 
shall not render it unnecessary to get in any outstanding legal 
estate. It may be doubted whether section 16 extends to an 
administrator desirous of selling land charged with debts for the 
purpose of paying the debts, for the section only speaks of an 
executor. 

The right of the legal personal representative to chattels real, 
whether held by the deceased in possession or in reversion, re- 
mainder, or by way of condition or of executory interest, arises 
from the fact that chattels real or terms of years, although carved 
out of real property, are personalty. Therefore terms (even 
those of one and his successors making a corporation sole) for a 
determinate time are assets in the hands of his executor, and 
although specifically bequeathed, may not be entered upon by 
the legatees without the assent of the executor, which is required 
to these as to all other legacies. But freehold terms, as during 
the life of the grantee or any other person, pass to the heir. 
Seeus, however, if the term for a life is itself carved out of a 
previous term for years ; and an estate by elegit, although in a 
sort freehold, also passes to the executor of the tenant by elegit} 



Coke on Littleton, 429 and 462. 
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And the nature of these estates cannot be altered by improper 
limitations, as of a term of years to a man and his heirs. 

When a term of years or other personal estate is limited to a 
man and his heirs of his body, either directly or by the opera- 
tions of the rule in Shelley's Case, he acquires the absolute 
ownership thereof, and upon his death it passes to his legal per- 
sonal representative ; and this result will not be prevented by 
the grantor limiting the property to another if the first tenant 
in tail should die without issue. 1 A fortiori, the result is the 
same if the term is limited to a man and his heirs, unless there 
be words in the grant sufficient to exclude the rule in SheUejfs 
Case. 

A tenancy at will does not pass to the executor upon the 
tenant's death, for the tenancy is determined by the death, but 
a tenancy from year to year does so pass. 1 

The right of a husband's executor to the chattels real which 
the husband had in right of his wife, who survives him, depends 
upon the question whether the husband altered the property in 
the chattels real during the marriage. If he did not, then the 
widow takes them to the exclusion of the husband's executor ; 
but if in his lifetime, and not by his will, the husband disposed 
of the chattels real, her right by survivorship is barred. For 
instance, if the husband sued in his own name for the chattels 
real in ejectment, and obtained judgment, or assigned the term 
subject to a condition broken after the husband's death, or 
mortgaged them and declared that the equity of redemption 
should enure to himself only, or if he made or agreed to make 
an underlease, then to the extent of the underlease, in all these 
cases the title of the wife is gone, and the husband's executor is 
entitled. 2 

If the wife predecease the husband he is entitled in his mari- 
tal right to all her chattels real of which he had possession 
during the marriage, and he will become entitled to those of 

1 Leventhorpe v. Ashbery, 1 * Coke upon Litt. 46 b, 351a; 

KolL Ab. L. pL 1 ; Garth v. Pitt v. Pitt, 1 Turn. Ch. K ; 

Baldwin, 2 Ves. sen. 646 ; James Druce v. Denison, 6 Ves. 385. 
v. Dean, 11 Ves. 393. 
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which he had not possession during the marriage by taking out 
administration to her ; and if he do not take out administration, 
the person who does take out administration to the wife will 
become entitled to such chattels real. 

Terms attendant upon the inheritance do not go to the legal 
personal representative, but are so attached to the inheritance 
that they follow it. 

There was formerly much litigation as to the right of succes- 
sion to terms pur autre vie, i.e., terms granted to one (with or 
without a limitation to his real or personal representatives) 
during the life of another, when the grantee died during the life 
of the latter person, called the cestui qui vie, but the law on this 
subject has been regulated by statute. It was enacted by the 
Statute of Frauds 1 that "any estate pur autre vie shall be 
devisable by a will . . . and if no such devise thereof be 
made, the same shall be chargeable in the hands of the heir if it 
shall come to him by reason of a special occupancy (i.e. } if the 
estate was originally limited to the heir by the grant) as assets 
by descent as in the case of lands in fee simple. And in case 
there be no special occupant thereof, it shall go to the executors 
or administrators of the party that had the estate thereof by 
virtue of the grant, and shall be assets in their hands." And 
now by the Wills Act 2 estates pur autre vie, in any heredita- 
ment, even if there be a special occupant thereof, shall be de- 
visable by will, and if not devised by will, if there shall be no 
special occupant, shall go to the legal personal representative of 
the party that had the estate by virtue of the grant, and whether 
coming to him as special occupant or by reason of the statute, 
shall be assets in his hands. 

It haa been a common question in cases where lands were 
devised to executors for the payment of debts or other sums, 
what estate the executors took therein, but it is now provided 
by the Wills Act, 2 section 30, in regard to wills made after the 
Act, that " where any real estate (other than or not being a pre- 
sentation to a church) shall be devised to any trustee or execu- 

1 29 Car. II. c. 3, s. 12. ■ 1 Vict. c. 26. 
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tor, such devise shall be construed to pass the fee simple or other 
the whole estate or interest which the testator had power to dis- 
pose of by will in such real estate, unless a definite term of 
years, absolute or determinable, or an estate of freehold shall 
thereby be given him expressly or by implication." 

Advowsons, like land, are hereditaments which go to the heir, 
but if their fruit, a presentation, like the fruit and profits of 
land, have fallen in the lifetime of the patron owner, the presen-. 
tation goes to the executor of the owner in fee or in tail, and 
not to his heir, 1 and he makes it if the deceased has not done 
so. So if the patron grant the next presentation, and the grantee 
die before a vacancy or before presenting, the executor of the 
grantee presents. 1 But it seems that if the patron or owner in 
fee be the incumbent of the living which becomes vacant by his 
own death, as the vacancy occurs neither before nor after his 
death, the heir of the incumbent is to be preferred to his execu- 
tor, and will therefore present 2 to that vacancy. 

The money due upon a mortgaged property is personalty, and 
goes to the executor of the mortgagee ; 8 although, of course, the 
mortgagee may by will bequeath it to his heir or to anyone else. 
If the mortgagee sell the mortgaged property under a power of 
sale in the lifetime of the mortgagor, the surplus of the purchase 
moneys, after payment of principal, interest, and costs, goes to 
the mortgagor, or his legal personal representative, the sale 
being made in the lifetime of the mortgagor, but it is otherwise 
if it was made after his death. 4 

If the mortgagee becomes entitled to the equity of redemption 
the mortgage debt will not usually be merged, except by the 
desire of the mortgagee or for his benefit. 6 

Personal chattels go to the legal personal representative of a 
deceased person, but this rule is subject to some exceptions and 

i Godolphin, Pt. 2, c. 13, s. 3. ing Cases in Equity, Vol. II. 

» Holt v. Bp. of Winchester, 3 4 Lord Clarendon v. Barham, 1 

Lev. 47. Y. & C. C. C. 688; and White <fc 

1 Thornborough v. Baker, 1 Ch. Tudor's L. C. as above. 
Cas. 283 ; and see the notes 6 Gwillim v. Holland, 2 Yes. 

hereon in White & Tudor's Lead- jun. 263. 
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additions. Some chattels, called heirlooms, by special custom 
pass to the heir, as do the muniments of title relating to the 
estates of inheritance held by the deceased, and it would seem 
that the title of the heir to such things prevails over that of a 
legatee to whom the deceased has attempted to bequeath them. 1 
Fixtures may or may not go to the legal personal representative, 
according to circumstances. But it is somewhat difficult to 
extract a rule, so contradictory have the decisions been. The 
question of the ownership of fixtures usually arises (1) between 
vendor and purchaser, (2) between landlord and tenant, (3) be- 
tween the legal personal representative of the owner of a 
particular estate, as tenant for life or in tail, and the remainder- 
man, or (4) between the legal personal representative of the 
owner in fee and his heir or devisee. To these questions the 
rule that fixtures, i.e., things let in or affixed to the freehold, 
become part of it and go with it is applied with different 
degrees of severity. But the rule has been considerably relaxed 
in the second class in favour of the tenant and his executor, at 
least, so far as regards fixtures which have been put up for 
trade purposes or for ornament or domestic convenience, and 
removed during the term or while the tenant or his executor 
has a right to consider himself as tenant. 2 In the two latter 
classes, in favour of the remainderman, and still more in favour 
of the heir or devisee, the rule is more strictly applied. 

There are some modern decisions giving to the executor as 
against the heir or devisee trade fixtures which the deceased 
had set up, but they have been overruled, or, at least, shaken 
by the leading case of Fisher v. Dixon? But it would still 
appear that the executor has a right to fixtures put up for 
domestic use or ornament, if they do not form an integral part 
of the house, and may be removed without injury to the building. 
Most of the authorities on the other side are common law 
decisions, and may be affected by the modern tendency towards 



1 Coke upon Littleton, 18 b ; a MinshUlv. Lloyd, 2M.&W. 
Tipping v. Tipping, 1 P. Wms. 450. 
730. 8 12 CI. & F. 312. 
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the prevalence of equity. 1 As against a remainderman it would 
seem clear that the legal personal representative of a tenant for 
life or in tail is entitled to trade fixtures, on the ground of public 
utility and the encouragement of trade, 2 but as to the right 
between such persons to ornamental and domestic fixtures there 
does not seem to be any authority for placing it on any other 
footing than the right of the executor against the heir. 

The legal personal representative of the deceased does not 
take wild animals, ferce naturae, unless they have been tamed 
or are so confined as to be within the power of the owner ; such 
things the heir takes with the inheritance if he can get them, 
but of course it is manifestly otherwise if the deceased had not 
an estate of inheritance but only a term, in which case the 
executor succeeds to the term and all the rights attaching 
to it which regard animals ferce naturce. z 

As a rule the heir, and not the executor, takes things growing 
in or upon and unsevered firom the soil, for they are part of the 
freehold. But upon severance or upon a valid agreement for 
severance, unless the deceased was merely tenant in tail and 
the agreement was not carried into execution before his death, 
they become chattels and go to the executor, 4 except that if the 
deceased was a limited owner impeachable for waste and with 
no greater estate than a life tenancy, trees which are timber by 
law or by custom will go to the owner of the first estate of 
inheritance upon severance. 5 The executor of any person 
having an estate of uncertain duration which has determined 
by the act of God is entitled against the heir, remainderman, 
or reversioner to emblements which are the product of the 
labour and expense of such agriculture as usually produces its 
crop in one year, where the tiller has died without reaping the 
crop his labour has earned. This has been allowed for the 

i Amos on Fixtures in loco. 8 Coke upon Littleton, 8 a ; 

Mather v. Fraser, 2K.&J. 550 ; Blades v. Higgs, 11 Jur. N. S. 

HEyncourt v. Gregory, L. K. 3 701. 

Eq. 382. 4 Liford's Case, 11 Co. 50 a. 

a Lawtonv. Lawton, 3 Atk. 13; * Lushington v. Bolder o, 15 

Dudley v. Wards, 1 Amb. 113. Beav. 1. 
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encouragement of agriculture. But there can be no right of 
emblements in anything which does not come to maturity in 
one season, as trees, or pasture land/ or which the deceased has 
not sown. 

Where the right to emblements exists the executor is entitled 
to all reasonable facilities for entering upon the land, reaping 
the crop and taking it away, and in one case, where the tenancy 
expires not by the death of the tenant but by the death of the 
landlord, a tenant at a rack rent shall not be entitled to 
emblements, but shall retain his holding until the end of the 
current year, paying a proportionate rent. 2 The claim of the 
executor of a deceased person to emblements is not valid in 
cases where the deceased was a joint tenant, or where the 
executor claims in opposition to the widow's dower, or against 
the devisee of the tenant. 8 The claim, however, extends to the 
case of the executor of an incumbent dying before harvest, 4 or 
of a jointress, and although a widow's dower ousts the title of 
her husband's executor to emblements out of her dower lands, 
yet, upon her death, after seed time and before harvest, her 
executor is entitled to emblements. 6 Where the widow's second 
husband sows her dower land and dies before harvest, for his 
labour and expense his executor shall take emblements. 6 

Of old, as marriage operated as a gift by the wife to the 
husband of all chattels which she possessed at the time of the 
marriage or acquired during the coverture, on the husband's 
death his legal personal representative succeeded to such pro- 
perty to the exclusion of the widow. But this rule has been 
so much infringed upon by the modern doctrine of property 
held by a wife to her separate use that it has been worn to a 
shadow of its former self, and now all property to which a lady 
is entitled to her separate use, whether by settlement or by 
antenuptial agreement, or by the gift of her husband or other 

1 Coke upon Littleton, 56 a, b \ 4 28 Hen. VIII. ell. 
Graves v. Weld, 5 B. & A. 105. ° 20 Hen. II. c. 2. 

a 14 & 15 Vict. c. 25, s.1. 8 Coke upon Littleton, 55 b. 
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persons, or by her separate trading, or by statute (the Married 
Women's Property Act, 33 & 34 Vict c. 93, and the Amending 
Act, 1874) or by savings ou$ of her separate property, remains 
her own and cannot be claimed by her husband or his executor. 
But it does not come within the scope of this treatise to discuss 
the law of husband and wife, and reference should be made to 
the books upon that branch of the law for information under 
what circumstances the old common law rule applies or is 
ousted by the modern equitable or statutory rules in favour of 
the wife. Where the latter do apply the executor of the 
husband has no rights against the widow. But if the wife 
should die before her husband without disposing of her separate 
property the husband, and on his death his executor, would be 
entitled to such property. 1 

The wife is also entitled to retain against the husband's 
executor gifts, called pin-money, which the husband has made 
to her for her personal expenditure, but her savings out of pin- 
money, which from its nature is not intended to be saved, 
differing from her savings out of her separate property, may be 
claimed by his executor, 2 and if the lady allow the payment of 
her pin-money to fall into arrear, she cannot claim more than 
the arrears for one year from the executor of her husband, 8 and 
if she die her representatives cannot claim any arrears at all. 8 

A wife's paraphernalia are her jewels and other ornaments 
and clothing suitable to her rank. As to paraphernalia the law 
is that the wife cannot dispose of them during her husband's 
lifetime, but he may dispose of them in his lifetime though not 
by will, and they are liable, upon a want of everything else, to 
the payment of the debts of the husband, but not to payment 
of his legacies. 4 But jewels which are part of the paraphernalia 
must be distinguished from jewels which have been given to 
the wife for her separate property by her husband after marriage 

i Molony v. Kennedy, 10 Sim. 588 ; Peacock v. Monk, 2 Ves. 

254. senr. 190. 

1 TyrelVs Case, 1 Freem. 304. < TyrelVs Case, 1 Freem. 304 ; 

• Howard v. Digby, 4 Sim. Burton v. Pierpont, 2 P. Wms. 79.' 
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or by third parties. The latter are not liable to his debts. But 
jewels given to her by her husband before their marriage 
become his property on the marriage. 1 

If the husband pawns paraphernalia, on his death the 
widow is entitled to have them redeemed by his executor 
after the debts have been paid. 1 

The Right of a Legal Personal Representative to tlte Choses 
in Action of the Deceased, — As an executor or administrator 
continues the proprietary existence of the deceased, he is entitled 
to the benefit of all contracts and choses in action to which the 
deceased was entitled at the time of his death, subject to the 
limitations hereinafter mentioned, and except a few founded on 
personal services which are broken off by death, as those of 
principal and agent, master and servant, employer and employed, 
where the work to be done is literary, artistic or scientific. It 
follows from the general principle that if a contract has been 
broken in the lifetime of the deceased, his legal personal repre- 
sentative may sue for the breach, and he may generally recover 
all debts due to the deceased, whether named or not in the 
document evidencing the contract. 2 At common law it was 
otherwise with actions for tort. The right to sue upon a tort 
was destroyed by the death before action of the wrong-doer, or 
of the injured party. But by the effect of several statutes 8 a 
legal personal representative may now sue as fully as the deceased 
could have done for any wrong done to the personal estate of 
the deceased in his lifetime by which the value of the personal 
estate has been diminished. These statutes did not apply to 
the case of torts done to the person, or wrongs done to the free- 
hold property of the deceased, except, perhaps, in such a case as 
the cutting and carrying away of the trees or crops on the free- 
hold ; 4 but the case of injuries to the real estate of a deceased 
person committed in his lifetime is now provided for by the Act 

1 OraJiam v. Londonderry ', 3 '4 Edw. III. c. 7 ; 15 Edw. 

Atk. 393 ; Ridout v. Plymouth, III. c 15. 

3 Atk. 105. 4 Williams v. Breedon, 1 Bos. 

1 Carr v. Roberts, 5 B. & A. & Pull. 330. 
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3 & 4 WilL IV. c. 42, s. 2, giving to the legal personal repre- 
sentative in such a case an action, if an action might have been 
maintained by the deceased himself, so as such injury shall have 
been committed within six calendar months before the death of 
such deceased person, and provided such action shall be brought 
within one year after the death of such person. The damages 
when recovered shall form part of the personal estate of the 
deceased. 

The case of injuries to the person resulting in death, caused 
by a wrongful act, neglect, or default, is now provided for by 
Lord Campbell's Act. 1 By that Act an action now lies against 
the party liable, notwithstanding the death, and although the 
death shall have been caused under such circumstances as to 
amount to felony, and every such action is to be for the benefit 
of the wife, husband, parents or grandparents, or step-parents, 
children, grandchildren, or step-children of the deceased, and is 
to be brought in the name of the executor or administrator, the 
persons for whose benefit the action is brought dividing the 
damages in such shares as the jury may direct. The action must 
be commenced within twelve calendar month^ of the death of 
the deceased, and if the executor or administrator do not bring 
it within six months of the death, any of the persons to be 
benefited by the action may bring it. 

But it still seems that no action is maintainable by the legal 
personal representative for a wrong done to the deceased, whereby 
the personal estate has not been depreciated in value, and the 
damage sustained was merely in personal suffering by the 
deceased. Thus an executor cannot sue for breach of promise 
to marry the deceased. 2 

For breaches of real covenants after the death, a right of 
action has been allowed to the heir who is the party damnified 
by their breach. 8 Where the breach took place in the lifetime of 
the deceased, but the actual damage has been sustained after the 



1 9 & 10 Vict. c. 93. 8 Winter v. Devreux,3F. Wma. 

a Chamberlain v. Williamson, 189. 
2 Maw. & S. 408. 
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death, as where a covenant for title has been broken before, but 
eviction takes place after the death, there have been some doubts. 
In some of the cases the heir has been held the proper party to 
sue, but according to the late cases of Raymond v. Fitch} and 
Rickett8 v. Weaver, 2 the executor is the proper party to sue, and 
he may certainly do so if he can allege special damage to the 
personal property by the breach. 3 

The real representative of the deceased is entitled to the rents 
of his real property accruing after the death, and the legal per- 
sonal representative to the rents of such property accruing before 
the death, upon the principle that fruits fallen during the life of 
the deceased vest in him as personalty. But if the deceased 
had merely a chattel interest in the land, as a term, and made 
ari underlease, dying before the end of the underlease, then as 
the deceased had nothing but a chattel real, which of course goes 
to his personal representative, the rents issuing after the lessor's 
death from that chattel real must also go to the personal 
representative. 4 The case is the same where the lessor transfers 
all his interest in the land, retaining no reversion, and reserving 
rent to himself and his executors, administrators, and assigns. 
In a case where a tenant for lives made such a lease, on the death 
of the lessor it was held that the lessor's executor and not his 
heir was entitled to all the rents accrued, precedent and sub- 
sequent to the death. 6 The principle upon which the heir claims 
is, that rent is incident to the reversion, and, therefore, he is 
defeated if there is no reversion, or if the rent be severed from 
it, as where a tenant in fee made a lease for years at a rent, 
then devised the rents to A. and died, and afterwards A. died, 
whereupon the executor of A. and not the heir of A. was held 
entitled to the rents. 6 But it cannot prejudice the right of the 
heir possessed of the reversion that by the lease the rent is 
reserved to the executors and not to the heir, for an improper 

1 2 Crow. M. <fc R 588. 267. 

* 12 M. & W. 718. 5 Jennison v. Lexington, 1 P. 

8 Knights v. Quarles, 4 Mov. Wms. 555. 
532. 8 Knotted Case, Dyer, 5b. 

4 (SacJcicell v. Froggatt, 2 Saun. 
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limitation cannot alter the nature of things, or change realty 
into personalty. 

The right of the legal personal representative to sue for rent 
accrued due in the lifetime of the deceased has long been clear, 1 
but it resulted from the peculiar state of the law that when a 
lessor died between two of the appointed days of payment, the 
rent was often lost altogether. To remedy this, after the passing 
of the Acts 11 Geo. II. c. 19, and 4 Will. IV. o. 22, which did 
not cure all the defects of the law of apportionment, it has been 
enacted by the Act 33 & 34 Vict. c. 35, as follows : — 

" Sec. 2. From and after the passing of this Act all rents, annui- 
ties, dividends, and other periodical payments in the nature of 
income (whether reserved or made payable under an instrument 
in writing or otherwise), shall, like interest on money lent, be con- 
sidered as accruing from day to day, and shall be apportionable in 
respect of time accordingly. Sec. 3. The apportioned part of any 
such rent, annuity, dividend, or other payment shall be payable 
or recoverable in the case of a continuing rent, annuity, or other 
such payment, when the entire portion of which such appor- 
tioned part shall form part shall become due and payable, and 
not before ; and in the case of a rent, annuity, or other such 
payment determined by re-entry, death, or otherwise, when the 
next entire portion of the same would have been payable if the 
same had not so determined, and not before. Sec. 4. All persons 
and their respective heirs, executors, administrators, and assigns, 
and also the executors, administrators, and assigns respectively 
of persons whose interests determine with their own deaths, 
shall have such or the same remedies at law and in equity for 
recovering such apportioned parts as aforesaid when payable 
(allowing proportionate parts of all just allowances) as they 
respectively would have had for recovering such entire portions, 
as aforesaid, if entitled thereto respectively ; provided that per- 
sons liable to pay rents reserved out of, or charged on land or 
other hereditaments of any tenure, and the same lands or other 
hereditaments shall not be resorted to for any such apportioned 

1 Godolphin, Pt. 2, c. 13, s. 3; 32 Henry VIII. c. 37, 
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part forming part of an entire or continuing rent, as aforesaid, 
specifically; but the entire or continuing rent, including such 
apportioned part, shall be recovered and received by the heir or 
other person who, if the rent had not been apportionable under 
this Act or otherwise, would have been entitled to such entire 
or continuing rent ; and such apportioned part shall be recover- 
able from such heir or other person by the executors or other 
parties entitled under this Act to the same by action at law or 
suit in equity. Sec. 5. In the construction of this Act the word 
'rents' includes rent-service, rent-charge, and rent-seek, and 
also tithes and all other periodical payments or renderings in 
lieu of, or in the nature of rent or tithe. The word ' annuities ' 
includes salaries and pensions. The word ' dividends ' includes 
(besides dividends strictly so called) all payments made by the 
name of dividends, bonus, or otherwise, out of the revenue of 
trading or other public companies, divisible between all or any 
of the members of such respective companies, whether such 
payments shall usually be made or declared at any fixed time 
or otherwise; and all such divisible revenue shall, for the 
purpose of this Act, be deemed to have accrued by equal daily 
increments during and within the period for, or in respect of 
which the payment of the same revenue shall be declared or 
expressed to be made; but the said word 'dividend* does not 
include payments in the nature of a return or reimbursement of 
capital. Sec. 6. Nothing m this Act contained shall render 
apportionable any annual sums made payable in policies of 
assurance of any description. Sec. 7. The provisions of this Act 
shall not extend to any case in which it is, or shall be, expressly 
stipulated that no apportionment shall take place." 

It seems that the Act has no application to a bequest of a 
share in a private partnership. 1 

By custom, a chose in action of a corporation sole may pass 
to the successor, but ordinarily it passes to the executor. 2 

Annuities are a species of personal property, and if they 

1 Jones v. Ogle, L. K. 8 Ch. * Fulwoo<Vs Case, 4 Co. 65a. 

App. 192. 
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endure after the life of the annuitant, will pass to his legal 
personal representative, unless limited to the heirs by the 
grant. 1 Stocks and shares have usually been made personal 
property by statute, and pass to the executor, with the excep- 
tion of a few shares, such as New River shares, and some 
navigation shares which have been held to be realty. 2 

The rule has been that a legal personal representative may 
sue either personally or in his representative capacity for torts 
to the estate, or on contracts made with him ; 8 and where a bill 
of exchange was given to A., as administrator, for a debt due to 
the intestate, and after the bill fell due A. died, it was held that 
the administrator de bonis non might sue upon the bill, 4 for 
generally the legal personal representative, whether original 
or not, may sue when the money sued for will be assets. It has 
been held that where a simple contract debt due to the testator 
was satisfied by a bond given to the executor, and became 
merged in the higher obligation, the executor should sue upon 
it in his own name. 6 

It has been held, in cases of pledge or pawn, that if the 
pledgor die, the right to redeem is gone, and his legal personal 
representative cannot redeem, 6 but this has in modern times 
been denied. 7 

Each executor succeeds to the whole estate of the deceased, 
and each of them may pass or otherwise deal with the whole or 
any part of the estate, and the interest of all of them, as they 
are in some respects like joint tenants, will survive to the 
survivors on the death of one or more of them. Upon the 
death of all of them the following legal personal representative 
of the deceased has the same rights as the original representa- 
tive or representatives, and takes all the assets previously 
unadministered. Even if the representative was a married 

1 Stafford v. Buckley, 2 Ves. 4 Catherwood v. Chabattd, 1 

170. B. & C. 150. 

s Partmore v. Bunn, 1 B. & C. 8 Hosier v. Arundel, 3 Bos. *fc 

699. Pull 7. . 

8 Webster v. Spencer, 3 B. & A 6 RatcUff v. Davies, 1 Bui. 29. 

865. 7 Story on Eq. Juris, s. 1032. 
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woman, upon her death the unadministered assets do not 
survive to her husband, but pass to her executrix, if she has 
appointed one, and, if she has not, then to the administrator de 
bonis non of the original deceased. 1 

The choses in action of the wife of the deceased sometimes 
pass to the legal personal representative of the latter. Upon 
this subject a difference is to be taken where the wife survives 
and where the husband survives. In cases in which the wife 
survives, the rule is that she is entitled by survivorship, to the 
exclusion of her husband's executor, to all those of her choses 
in action, whether she may have become entitled to them before 
or during the coverture, which her husband has not reduced 
into possession in his lifetime; 2 and this applies even to her 
bills of exchange, which it was formerly thought passed to the 
husband, whether reduced into possession by him or not. 8 But 
there is this difference between her choses in action coming to 
her before the coverture and those coming to her during its 
continuance, that for the latter the husband may sue without 
joining his wife. 4 As to arrears of rent on an underlease of the 
wife's chattels real, the wife will be entitled by survivorship if 
the rent was reserved to husband and wife jointly ; but if the 
rent was reserved to the husband alone, he or his representatives 
will be entitled to the whole of it. It is only a wife's choses 
in action in possession that a husband can reduce into possession 
so as to exclude her right of survivorship. He cannot so deal 
with her reversionary choses in action, even though he should 
get in preceding estates in the choses in action, so as by way of 
merger to make them choses in action in possession. 6 

If the husband receive the money or thing due to his wife, 
whether by his own hand or the hand of an agent, that will 
amount to a reduction into possession. So if, it being stock, 



1 Hodsden v. Lloyd, 2 Bro. & W. 855. 
C. C. 54. * Garforth v. Bradley, 2 Ves. 

* Osborn v. Morgan, 9 Hare, sen. 676. 
432. 5 Whittle v. Henning, 2 Ph. 

8 Sherrington v. Yates, 12 M. C. C. 731. 
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he cause it to be transferred into his own name. 1 Secvs, if it 
were transferred into their joint names. 

These receipts and transfers, to operate as a reduction into 
possession, must be made in favour of the husband in his personal 
capacity. It is no reduction into possession if the receipt or 
transfer be made by or to him as an executor or trustee for the 
person from whom the wife became entitled to the chose in 
action. 2 Judgment obtained by the husband in an action by 
him for the chose in action, or execution awarded in an action 
by him and his wife jointly, and an award in the husband's 
favour, have all been held equivalent to a reduction into 
possession. 8 The result has been much the same where the 
subject of tbe chose in action has been settled and transferred 
upon the trusts of a settlement, in which case all parties have 
been held bound to stand by the trusts agreed upon and 
declared by the settlement; 4 but the wife has been held not to 
be bound by her agreements entered into concerning the chose 
in action pendente lite until the agreements have been approved 
by the Court. 6 

It is clear that all these questions may be ousted by an ante- 
nuptial agreement that all the wife's choses in action coming 
during the coverture shall be held on certain trusts, and the 
above remarks as to a wife's choses in action are to be taken 
subject to the modifications of the law introduced by the 
Married Women's Property Acts, 1870 and 1874. 

When the husband survives the wife he will be entitled to 
all her choses in action, those which he had reduced into posses- 
sion in his personal capacity, and those not so reduced on taking 
out administration to his wife. And if the husband die before 
taking out administration to her, not his legal personal repre- 
sentative but the administrator of the wife will be entitled to 

i WHdman v. Wildman, 9 L. R 19 Eq. 369. 

Ves. 174. 4 Burnham v. Bennett, 2 Coll. 

* Wall v. Tomlinson, 16 Ves. 254. 

413. 5 Macaulay v. Philips, 4 Ves. 

8 Hey gate v. Annesley, 3 Bro. 15. 
C. C. 362 \ Scridton v. Patlillo, 
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the latter class of her choses in action, although he will hold 
them merely in trust for the husband's legal personal repre- 
sentative. 1 

The powers of a legal personal representative to distrain for 
rent which had fallen due to the deceased in his lifetime were 
formerly limited ; but it has been provided by statute 3 & 4 
Will. IV. c. 42, s. 37, that "it shall be lawful for the executors 
or administrators of any lessor or landlord to distrain upon the 
lands demised for any term, or at will, for the arrearages of 
rent due to such lessor or landlord in his lifetime in like manner 
as such lessor or landlord might have done in his lifetime ;" and 
by the following section (s. 38), that " such arrearages may be 
distrained for after the end or determination of such terms or 
lease at will in the same manner as if such term or lease had 
not been ended or determined, provided that such distress be 
made within the space of six calendar months after the deter- 
mination of such term or lease, and during the continuance of 
the possession of the tenant from whom such arrears became 
due ; provided also that all and every the powers and provisions 
in the several statutes made relating to distresses for rent shall 
be applicable to the distresses so made as aforesaid." 

As a legal personal representative can make a good title to 
any part of the estate of the deceased which comes to him, he 
may dispose of the leasehold estates of the deceased, even 
against a specific legatee, to whose legacy he has not assented, 
or he may make underleases, which shall be good. But this 
power of disposing of terms of years may be curtailed by the 
terms of the original demise of the term, restricting assignment 
or underletting without the consent of the landlord. In such a 
case a clause of forfeiture does not operate by the fact of the 
estate of the lessee in the term vesting in his legal personal 
representative, nor by the latter disposing of it if the restraint 
upon alienation only extended to the lessee, but if the condition 
was upon alienation by the lessee or his executors or adminis- 
trators, then it seems the executor or administrator will incur 

1 Elliott v. Collier, 3 Atk. 526. 
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a forfeiture upon alienation without consent, 1 and equity would 
not relieve. 2 

The legal personal representative can pass notes and bills 
payable to the deceased by indorsing and delivering them 
himself, but there must be both indorsement and delivery. 8 

If the deceased had entered as assurer into a contract of 
assurance, the legal personal representative may and ought to 
reinsure, lest by taking the risk of the contract a great loss 
should fall upon the estate. 4 On the decease of a person 
insured against loss by tire the right to the contract of insurance 
and the benefit of it passes to the person becoming entitled to 
the property insured, i.e. f the real or personal representative of 
the deceased, as the case may be. 

Where there are several executors, they together make up the 
representation to the estate of the testator, but each of them 
acting as executor has, generally speaking, the powers of a sole 
executor. Thus, without the consent of the others, one may 
sell, grant, give, or release any part of the estate, and the act 
will bind the non-consenting executors. 6 Similarly, one execu- 
tor may assent to a legacy, even to his own legacy, and the 
property will thereby be validly transferred to the legatee. 6 
But in a peculiar case, where one executor assigned a chose in 
action to a creditor of the estate, it was held that the dissenting 
executors were not bound. 7 In that case the judgment was 
rested upon the fact that the thing assigned was merely a right 
to sue. 

The act of one executor cannot place a new and personal 
liability upon another executor who does not participate in the 
act, so that one shall not be bound by the other entering and 
using or taking the profits of a leasehold estate, nor by the other 
entering into a contract with a third person. 8 

1 Roe v, Harrison, 2L.R 425. 8 Townsend v. Tichett, 3 B. & 

8 Seers v. Hind, 1 Ves. jun. A. 40. 

294. 7 Lepard v. Vernon, 2 V. & B. 

8 Broniage v. Lloyd, 1 Ex. 32. 51. 

4 19 Geo. II. c. 37, s. 4. * Turner v. Hardy, 9 M. & W. 

5 Coles v. Miles, 10 Hare, 179. 770. 
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When one of several executors or administrators dies, the 
rights, estate, and powers of the office survive to the survivors 
or survivor. It seldom happens that joint administrators are 
appointed, and it has been a subject of doubt whether, if several 
administrators are appointed, one of them has the same power 
of disposition as one of several executors, or whether the con- 
currence of all of them is required to the performance of the 
acts of their office. 1 

But one of several joint executors or administrators cannot 
sue alone as such. They must all be joined as co-plaintiffs. 

It has been provided by statute that where lands are willed 
to be sold by executors, or devised to executors to be sold, and 
some of the executors renounce, the others may sell. 2 In similar 
cases the power may generally be exercised upon the death of 
one or more of the donees of the power by the survivors, unless 
the power was given to them nominatim, in their individual, not 
in their official capacity. In some cases a power given to several 
executors has been held exercisable by the last survivor. But 
there are questions of difficulty upon the constructions of powers 
which will be found treated at length in the text-books upon 
Powers. 8 A similar question arises when the executor, donee 
of a power, has died, whether the executor's executor can exer- 
cise it, and it may be found exercisable by the latter unless a 
confidence, personal to the donee, appears to have been placed 
by the creator of the power. 4 But a power coupled with an 
interest, i.e., the power given to one who is also interested in 
the property, the subject of the power, survives him, and may be 
exercised by any of his assigns. And generally, when an execu- 
tor has a power to sell, his executor has it also, if he has to dis- 
tribute the proceeds of the sale. 

In all matters pertaining to the office, an executor of an 
executor, or an administrator de bonis non, has the same 

1 Hudson v. Hudson, 1 Atk. 8 See Sugden on Powers, and 

460 ; Jacomb v. Harwood, 2 Ves. Farwell on Powers, 

sen. * Walter v. Maunde, 19 Ves. 

8 21 Hen. VIII. c. 4. 425. 
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powers and rights as an original legal personal representative 
of the deceased. The limitations which exist upon the powers 
and rights of persons having grants of limited and special admi- 
nistration have been already referred to. And it has already 
been stated that a married woman cannot take upon herself the 
office of executor or administrator without the consent of her 
husband, because he is liable for her administrative acts. For 
the same reason, when she has assumed the office, she cannot do 
any act of administration without his consent ; and if she do 
attempt to deal with the estate without his consent the act is 
void ; and if a grant, gift, sale, or release, passes nothing to the 
person with whom she attempts to deal. But in a late case, 
amidst much difference of judicial opinion, a payment by a 
debtor of the testator to a co-executrix whose husband refused 
his consent to her acting, and who was therefore refused pro- 
bate, the payment being made bond fide, but with knowledge 
that the lady was married, was held a valid payment against the 
executor. 1 But the husband has, in right of his wife, a power 
of disposing of and dealing with the estate without his wife's 
concurrence, and his acts are valid against her. 2 Only, if he 
sues for a debt due to the estate, he must join his wife with 
him, unless he has made the debt his own, as by obtaining for 
good consideration a promise by the debtor to pay him only, or 
by taking a bill of exchange for the debt and suing on the bill. 3 

i Pembertoii v. Chapman, E. & J. 125. 
B. & E. 105. • Aubustein v. Clarke, 4 T. R. 

1 Wood v. Stacy, 3 De Gex, F. 616. 



CHAPTER X. 

THE DUTIES OF THE LEGAL PERSONAL REPRESENTATIVE. 

The Funeral. — The first duty of the executor is to bury the 
deceased, and in performing this duty he must take care that 
he does not spend more upon the funeral than the rank and 
condition of the deceased warrant ; for if the funeral charges are 
extravagant, a part of them may be disallowed upon the passing 
of the accounts. This is especially so when the deceased has 
died insolvent. In such a case it was long the custom of the 
Courts to allow the executor no more than £5 or £10 for the 
funeral j 1 but there is no such rule now, for the sum which is 
reasonable and which will be allowed must vary in various cases. 
Where an executor provided and charged for mourning for the 
widow and family, he was disallowed that item. 2 

The Inventory. — By a statute of Henry VIII. c. 5, executors 
and administrators were ordered to make an inventory of the 
goods of the deceased, and to deposit a copy thereof with the 
ordinary ; but an inventory is not now usually exhibited except 
in contentious matters, when " a true and perfect inventory of 
all the goods, chattels, credits of the deceased came to the hands, 
possession, or knowledge " of the personal representative is to 
filed in Court, and this inventory may be required to be filed 
by any creditor, legatee, or next of kin interested, or appearing 
to be interested, even in contingency, in the assets. 3 But lest 

1 Hancock v. Podmare, 1 B. & 207. 
Ad. 260. 8 Middldon v. Bushout, 1 Phil. 

a Johnson v. Baker, 2 C. & P. 2U. 
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executors should be undully harassed by being required to 
exhibit inventories after long lapses of time, the Court will 
discourage stale demands for inventories. Thus, in a case where 
the deceased had been dead eighteen years, an application for 
an inventory was refused. 1 But it is always desirable and pru- 
dent for a personal representative to take an inventory of the 
assets which have come to him in that capacity. There have 
been cases in which the representatives of a deceased executor 
have been required to exhibit an inventory of the assets of the 
original testator, it being believed that they, although not repre- 
senting the latter, had received some part of his estate. 2 

Obtaining a grant of probate or administration is one of 
the first duties of the person who is entitled to the grant, and 
who has dealt with the assets. A fine of £100, and 10 per cent, 
extra stamp duty, is the penalty provided by the 55 Geo. III. 
c. 184, s. 37, for delaying to do this for more than six months 
after the death, or more than two months after the decision of a 
suit respecting the will or grant, the suit not being ended four 
months after the death. 

Getting in the Estate. — Having obtained the grant, the legal 
personal representative will proceed to get in the assets, enter- 
ing, if necessary, upon the land of the heir to remove chattels, 
collecting or suing for debts, &c. In this business be must be 
diligent, for if by his unreasonable delay or negligence a debt or 
anything else be lost to the estate, he will be held liable to 
recoup the loss to the estate out of his own pocket. 

It is a common mistake that the liabilities of trustees are to 
be borne by the person commonly called " the acting executor." 
There is no more fruitful source of fraud and disappointment 
than this idea. The law knows no distinction between active 
trustees and dormant trustees. Indeed, a trustee goes far to 
condemn himself out of his own mouth when he tells the Court 
that he was asleep when he should have been awake. It is the 
duty of every trustee to watch his co-trustees and to protect 

i Scurrals v. Scurrals, 2 Gust. a Gale v. Luttrell, 2 Add. 234. 

919. 
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the trust estate, and if loss is suffered which vigilance and dili- 
gence would have prevented, the Court will compel even the 
dormant trustee to make it good. This liability is not thrown 
upon a mere agent of the trustees, as their solicitor, so long as 
he acts merely as the trustees' agent or until he throws off his 
character of agency. Thus, when a solicitor got the trust funds 
into his own hands, and enabled the executrix and life tenant 
to misappropriate them, the solicitor was charged as a con- 
structive trustee. 1 

It is the duty of executors to get in all outstanding unsecured 
or insufficiently secured debts due to the testator, even though 
it should be necessary, to effect that purpose, that they should 
sue the debtor, who may even be one of the executors or rela- 
tives of the deceased. And for the same reason, the hazardous 
nature of the investment, executors ought not without express 
authority from the deceased, or from the decree of the Court 
in an administration suit, to carry on the business of the de- 
ceased. They should also convert all risky securities held by 
him, although if they honestly exercise their discretion, and 
refrain from selling (as when Mexican Bonds were left unsold 
for sixteen months in the hope that their price would increase), 
they may not be charged with any loss sustained by the delay. 2 
But although there is no invariable rule that they shall convert 
within twelve months, the burden is thrown upon them, if loss 
be sustained, of satisfying the Court that they had good reasons 
for delaying beyond that time. If, however, the testator has 
given the executors a discretion to convert, the burden falls 
upon those who seek to make the executors liable to prove mis- 
conduct on their part. 8 

An executor is not bound to throw good money after bad by 
suing a debtor when the action is not likely to lead to payment 
of the debt; and by a recent statute, 4 he may " accept any com- 
position, or any security, real or personal, for any debts due to 

1 Morgan v. Stqtiens, 3 Giff. * Horton v. Brocklehurst, 29 

226. Beav. 511. 

1 Buxton v. Buxton, 1 My. A 4 23 & 24 Vict c 145. 
Cr. 80. 
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the deceased, and allow any time for payment of any such debt 
as he shall think fit, and also compromise, compound, or submit 
to arbitration all debts, accounts, claims, and things whatsoever 
relating to the estate of the deceased without being responsible 
for any loss to be occasioned thereby." The effect of this enact- 
ment is not to relieve executors from the duty of exercising an 
honest discretion and reasonable diligence. 

They must do all things necessary for the safety of the trust 
property, as procuring registration where proper, giving notice 
of their equitable titles or titles by assignment to legal holders 
and debtors. 1 It is the duty of executors to take the same care 
of the trust estate as a prudent man takes of his own estate. 
If they do so much they will not be held liable for loss which 
has happened notwithstanding. But for any failure in this 
regard they will be responsible, as when they leave money or 
securities unnecessarily or contrary to the order of the Court 
in the control of third persons, or deprive themselves of exclusive 
control of the property, as by paying money into an account at 
a bank with instructions to the bankers to honour only drafts 
which bear the signature of a stranger as well as of the trus- 
tees, 2 for measures might be necessary to be taken to save the 
money on an instant when the signature of the stranger could 
not be obtained. An executor would also be held fully liable 
if in the failure of a bank he were discovered to have paid trust 
money, not to a separate account, but to his private account. 3 
The general principles which guide the Court in dealing with 
cases of this kind were enunciated by Lord Cottenham, in the 
case of Clough v. Bond* In delivering judgment his lordship 
declared the liability of an executor or administrator, when " a 
loss arises from the dishonesty or failure of anyone to whom 
the possession or part of the estate has been intrusted. Ne- 
cessity, which includes the regular course of business in ad- 
ministering the property, will in equity exonerate the personal 

1 Jacob v. Lucas, 1 Beav. 436. * Matthews v. Brise, 6 Beav. 

a Sal way v. Sahnay, 2 Russ. <fe 239. 
My. 215. ' ' * 3 My. & Cr. 490. 
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representative. But if without such necessity he be instru- 
mental in giving to the person failing possession of any part of 
the property he will be liable, although the person possessing it 
be a co-executor or co-administrator; i.e., an executor or ad- 
ministrator ought not to allow any part of the trust property 
to be within the sole control of one or more of his colleagues 
unless there be an actual necessity for it." On this ground, in- 
vestment in securities which can only stand or do only stand in 
the name of one trustee, are highly objectionable, 1 but, of course, 
if the testator possessed such securities, and bequeathed them 
specifically for life, the executors must preserve them in that 
state of investment. 

Every trustee should take care not to mix the trust property 
with his own, for if the whole be lost he must replace the trust 
property; and if it be not lost, but he should be unable to show 
exactly how much belongs to the trust and how much to him- 
self, the whole may be held to belong to the trust. 2 

Payment of Debts. — The legal personal representative will 
proceed to pay, out of the assets, the debts of the deceased, and 
this he will do according to their priorities. If the deceased 
should have died insolvent, the administration of the assets will 
be regulated by section 10 of the Judicature Act, 1875, upon 
which, however, a somewhat narrow construction has been put. 3 
By that section it is enacted, " that in the administration by the 
Court of the assets of any person who may die after the com- 
mencement of this Act, and whose estate may prove to be insuf- 
ficient for the payment in full of his debts and liabilities, the 
same rules shall prevail and be observed, as to the respective 
rights of secured and unsecured creditors, and as to debts and 
liabilities provable, and as to the valuation of annuities and 
future and contingent liabilities, respectively, as may be in force 
for the time being under the Law of Bankruptcy with respect 
to the estates of persons adjudged bankrupt; and all persons 



1 Con&tcrdine v. Comterib'ne, 20 Beav. 239. 
31 Beav. 330. 3 Re Surhe $ Co. 1 Ch. I)iv. 

* Duke of LwtU v. Amherst, 48. 
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who in any such case would be entitled to prove for and receive 
dividends out of the estate of any such deceased person, may 
come in under the decree or order for the administration of such 
estate, and make such claims against the same as they may 
respectively be entitled to by virtue of this Act." 

But ordinarily the debts are to be paid in the following order : — 

(1.) Funeral expenses and the costs of administration. 

(2.) Crown debts of record or specialty. 

(3.) Debts due by overseers of the poor for sums received by 
them as such, and moneys and property belonging to 
friendly societies, and held by officers of such societies. 

(4.) Judgments of Courts of Record against the deceased. 

(5.) Enrolled recognisances and statutes merchant, staple, and 
in the nature of staple. 

(6.) Specialty and simple contract debts. 

(7.) Dilapidations for which the representatives of an incum- 
bent are liable. 1 

The executor may not pay a debt of a lower degree before a 
debt of a higher degree, for if there should be a deficiency of 
assets, he would not be allowed to plead the payment of the 
former when sued by the creditor of higher degree. Conversely, 
if he be sued by a creditor of lower degree, he should plead the 
existence of unsatisfied debts of a higher degree ; for if he does 
not, on being afterwards sued by the creditors of higher degree, 
he cannot deny that he had sufficient assets for the latter. 

Debts due on account of credit given by the Commissioners 
of Stamps for the stamps on grants of probate and admi- 
nistration are to rank as Crown debts. 2 

The precedence of debts due by overseers of the poor and 
friendly society officers as such, is created by statute, 17 
Geo. II. c. 38, s. 3, and 38 & 39 Vict. c. 60, s. 15. 

The precedence given to judgments against the deceased only 
extends to those of a Court of Record of this country. Foreign 
judgments may be conclusive against the executor, but they 
give no priority of themselves to the debts upon which they are 

1 Bryan v. Clay, 1 E. & B. 38. s 55 Geo. III. c. 184, s. 45. 
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based, 1 and judgments against the eocecwtor are only entitled to 
precedence over all debts of the same degree as those upon 
which such judgments were obtained. 2 Judgments against the 
deceased ought to be registered, else they will not receive pre- 
cedence, and should be reregistered every five years in order to 
preserve their precedence. 8 But in a late case, where priority was 
claimed for an unregistered judgment, founded upon a simple con- 
tract debt, over a specialty, it was granted ; but the decision was 
based upon the statute 32 & 33 Vict. c. 46, it being held that a 
creditor who first takes legal proceedings against the legal per- 
sonal representative and obtains judgment is, though it be not 
registered, entitled to be paid his debt in full in priority over 
all other creditors. It would seem that a foreclosure decree is 
not such a judgment as gives precedence ; perhaps, because it 
rather threatens foreclosure in the event of non-payment than 
orders payment of a sum of money. 4 Among themselves judg- 
ments rank equally, and the executor may pay any of them 
before the others, unless a creditor sues out execution, which gives 
him priority over unpaid and less active judgment creditors. 4 

Recognisances still exist conditioned for the performance of 
some act by the cognisor ; but statutes merchant, staple and in 
the nature of staple, are never entered into now. 

Formerly specialty debts, such as debts due on bond or 
covenant, or rent, were entitled to priority of payment over 
simple contract debts, but that distinction has been abolished 
by the statute 32 & 33 Vict. c. 46, which places both classes of 
debts on an equal footing, so that the executor can prefer any 
debt of either class to any or all debts of the same or the other 
class, and enacts : " That in the administration of the estate of 
ev§ry person who shall die on or after the 1st day of January, 
1870, no debt or liability of such person shall b« entitled to any 
priority or preference, by reason merely that the same is secured 
by or arises under a bond, deed, or other instrument under seal, 

1 Ferguson v. Mahon, 11 A. & 8 23 & 24 Vict. c. 38, ss. 3 
E. 1 79. and 4. 

2 Dollarul v. Johnson, 2 De G. 4 Wihon v. Dunsany, 18 Beav. 
& S. 301. 293. 
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or is otherwise made or constituted a special debt ; but all the 
creditors of such person, as well specialty as simple contract, 
shall be treated as standing in equal degree, and be paid accord- 
ingly out of the assets of such deceased person, whether such 
assets are legal or equitable, any statute or other law to the con- 
trary notwithstanding : Provided always, that this Act shall not 
prejudice or affect any lien, charge, or other security which any 
creditor may hold or be entitled to for the payment of his debt." 

It has been held that a voluntary bond must rank after 
simple contract debts for value, but that the latter are entitled 
to no priority when the voluntary bond has been assigned for 
valuable consideration. 1 Contracts founded on an immoral con- 
sideration ought not to be performed, and if the executor pay 
sums of money under such contracts, he will not be allowed the 
same in passing his accounts. TV here, of two debts of equal degree, 
one was due, and the day of payment of the other had not 
arrived, it was held that the executor had no right to prefer the 
latter to the former. 2 

Debts due to the Crown are to be preferred to debts of the 
same class due to others. 

It is the duty of the executor to observe these rules of pri- 
orities, so far as he can in the payment of debts ; and if he 
knowingly violates them, he will be disallowed the sums impro- 
perly paid, if the estate turn out to be insolvent, and his impro- 
per payments exhaust the assets before all the debts of higher 
degree have been paid. But his payment of a debt of lower 
degree before one of higher degree will be allowed if he had no 
notice of the existence of the latter when he paid the former. 
But the registration of a judgment is for this purpose sufficient, 
and indeed the only sufficient notice, although of other debts he 
must have had express notice, 3 and he should be in no hurry, it 
has been said, to pay inferior debts, lest higher debts should 
turn up. On the same principle, if he is sued for the inferior 

1 Payne v. Mortimer, 4 De G. 3 Hall v. Tapper, 3 B. & A. 
& J. 447. 655 ; Oxtnliam v. Clajrp, 2 B. & 

2 1 Eoll. Abr. 927, Exors. R A. 312. 
pi. 5. 
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debt he is bound to plead the existence of the superior debts, of 
which he has notice or judgments, if he has not assets to ratify 
both, adding that he has no more assets than will satisfy the 
superior debts or judgments, and riens ultra, or only so much 
more, when the plaintiff will get a judgment for payment when 
sufficient assets are afterwards received, quando acciderint, or 
judgment for the surplus assets admitted, and the balance of his 
claim out of assets, quando acciderint, as the case may be. 1 
But among creditors of the same rank the executor may prefer 
any, until one of them has obtained a judgment, when his 
judgment must be satisfied before the debts of the other creditors 
who have not been so active. Even after an action had been 
begun, but judgment had not been obtained, it was formerly the 
law that the executor could not voluntarily pay any of the debts 
of the same rank so as to prefer them ; but if another creditor, 
pending the action of the first, should also commence an 
action for his debt, the executor might confess judgment to him, 
and then b} r satisfying the judgment prefer that creditor to him 
who first began action. 2 If the executor does not, however, wish 
to make such a preference, he will, having admitted so much 
assets in his pleadings to the first action, plead in the second 
action that he has only the same sum unadministered, and that 
he has already admitted that sum in. the former action. 3 

It is common in cases in which creditors have a difficulty in 
obtaining payment from the legal personal representative, for a 
creditor to commence an action in the Chancery Division for 
the administration of the estate of the deceased, expressing in 
his pleadings that he sues for himself and all other creditors. 
But until a decree for administration is obtained, the personal 
representative may prefer creditors of equal degree, and to pre- 
vent this preference it has been usual at the beginning of the 
administration action to obtain the appointment of a receiver. 4 

*-Abbia v. Winter, 3 Swans. L. E. 7 Ch Div. 733. 

578. s Wider* v. Oyden, 2 Doug. 

* Parker v. Dre, 3 Swans. 531 ; 453. 

Lyttlpton v. Cro#* 9 3 H. <fc C 317; 4 Euro/wan Amir. Soc. v. 

European Assur. Soc. v. Rnddiffe, Radcliffe, L. II. 7 Ch. D. 733. 
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In such suits the administration decree is made for the benefit of 
all the creditors, and after decree the executor ought not to pay 
anybody, and if he does he will only be allowed to stand in the 
shoes of the creditor whom he has paid, so that his being fully 
recouped will depend upon the validity of the debt and the 
sufficiency of assets. 1 

The Court of Chancery always encouraged suits for the 
administration of the assets of deceased persons, because distri- 
bution by the Court tended to equality. The theory of the 
Court still is, that a decree for administration is a decree for the 
benefit of all the creditors, and therefore all proceedings in any 
other or the same Court against the executors would be stayed 
by injunction (or, since the Judicature Act, transferred), if the 
decree gave the creditor restrained a 'present and unconditional 
right to go in and prove his debt, 2 but not otherwise. But an 
injunction would not be granted until the decree was made, 
although a bill might have been filed for administration. The 
Court has refused to restrain proceedings on garnishee, and 
charging orders nisi, although not made absolute until after the 
decree, for the charge when finally made relates back to the 
time when the order nisi was obtained. 8 But it seems that a 
creditor does not gain priority over the other creditors by 
obtaining a judgment earlier in the same day on which the 
administration decree was made. 4 Creditors who were restrained 
did not altogether lose their costs, but were entitled to prove 
against the estate of the deceased for those costs which were 
incurred in the action before they had notice of the administra- 
tion decree, but they were never allowed subsequent costs, and 
if they proceeded with their action after notice they might be 
ordered to pay the costs which they thereby caused to the 
deceased's estate. 5 

The executor's discretion in paying debts is fettered by the 
decree. After decree he must not pay any debt barred by 

\ Jones v. Julius, 2 Ves. jun. 452. 
518. 4 Parker v. Ringham, 33 Beav. 

2 RanJcen v. Harwood, 2 Ph. 535. 

22. 6 Gardner v. Garrett, 20 Beav. 

3 Hall v. Barry, L. R 3 Ch. 469. 
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statute, although he might do so before decree. It is the 
executor's duty upon decree to see that creditors are not allowed 
to proceed at law against the estate, or to enforce judgment ; 
and if he neglect this duty or voluntarily pay any creditor, he 
will not necessarily he allowed the payment, loss, or costs, in 
passing his accounts, but will merely be allowed to stand in the 
shoes of the creditor paid or preferred. 1 

The power of the Court of Chancery to restrain actions in 
other Courts was abolished by the Judicature Act, 1873, s. 
24, sub-s. 5 ; but it has since been provided, by Order LI., 
rule 2a, of the Rules of Court, that " when an order has been 
made by any judge of the Chancery Division for the adminis- 
tration of the assets of any testator or intestate, the judge in 
whose Court such administration shall be pending shall have 
power, without any further consent, to order the transfer to such 
judge of any action pending in any other division brought or 
continued by or against the executors or administrators of the 
testator or intestate whose assets are being so administered, as 
the case may be." 

An executor ought not to commence an administration action, 
and keep the assets in his own possession. They should be paid 
into Court. 2 

Administration actions are commonly instituted by executors 
and administrators for their own protection, as where there is 
any question as to the rights of the beneficiaries, or conflicting 
claims arise, or anything which makes the administration difficult 
or hazardous. The action of the Court protects the executor or 
administrator. Even when the estate has been administered, 
and the residue of it has been paid over, a creditor will not be 
allowed to sue the legal personal representative of the deceased. 8 
On the other hand, under similar circumstances, it has been 
held that an executor may not begin an action for the recovery 
of part of the testator's property against a party to the admini- 
stration action without the permission of the Court. 4 

1 Clarke v. Lord Onnxmde, Jac. 18 Vps. 470. 
122, i>er Lord Eldon. a Dean v. Allen, 20 Boa v. 1. 

* Giljrin v. Lady Southampton, 4 Otdfoldv. Cobbett, 6 Ueav. 5 1 5. 
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It does not seem to be settled whether, when the deceased 
left assets and debts in two countries, the assets in each country 
are to be primarily applied in paying the debts due in that 
country to the postponement of the other debts. 1 

The Personal Re^rresentative's Right of Retainer. — The legal 
personal representative of the deceased has a right of preferring 
or retaining out of the assets a debt due to himself, either bene- 
ficially or as a trustee, or a debt due to a partnership firm of 
which he is the surviving partner, as against all creditors of 
equal rank, but not as against creditors of higher rank. 2 But 
although the Court of Chancery has always recognised this right, 
it has not favoured it, and therefore it has not allowed any right 
of retainer out of equitable assets. 3 But the right has been held 
to exist even after a decree in a creditor's administration suit, 
and even after the money out of which the executor claims the 
right of retainer has been paid into Court, although the same 
money may also be required for payment of the costs of the action. 4 
But in the case of Janes v. Evans, 5 when a creditor proved his 
debt in an administration suit and then died, having bequeathed 
the debt to the executrix of the testatrix in the cause, it was held 
she had no right of retainer in respect of it. In the very recent 
case of Richmond v. White, L. R. 12 Ch. Div. 361, where, in 
an administration action after decree, it was ordered that some 
assurance policy moneys be paid into Court in the presence of 
the executor, and that was done by the assurance company, and 
the estate was insolvent, it was held that the executor was en- 
titled to payment of his debt in full out of these moneys in per- 
ference even to the costs of the action, for the payment into 
Court was substantially a payment to the executor. An ad- 
ministrator durante minore cetate, the minor for whom he 
administrates, a lunatic in whose behalf administration has been 

1 Re Brett, 29 L. J. tf . S. Ch. 19 Eq. 21. 

297 ; Cook v. Gregson, 2 Drew. 8 Anon., 2 Cas. Ch. 54. 

286. 4 Nunn v. Barlow, 1 Sim. & Stu. 

2 fiurgev. Bnitton, 2 Hare, 373; 588 ; Langton v. JSiggs, 5 Sim. 
Cochro/t v. Black, 2 P. Wms. 288. 

298 ; Sander v. Heathjield, L. 11. 5 L. E. 2 Ch. Div. 420. 
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granted to another person, a creditor-administrator, unless, as is 
usual, the Probate Division has granted him administration on 
condition that he does not prefer himself, an executor of an 
executor for his own dgbt, and also for the debt of the first 
executor, have each of them the right of retainer, 1 , but an 
executor de son tort has no such right. 

When the same person is the representative of both debtor 
and creditor he may retain, and when both estates were beiug 
administered by the Court, he was held bound, as representing 
the estate of the creditor, to retain out of the debtor's estate. 2 
The husband of a woman being executrix may retain a debt due 
to him or to his wife, or if he is executor, a debt due to the wife 
before the marriage. 8 So also may a surety who has paid a 
debt for which with the deceased, the principal, he was jointly 
bound. 4 And it seems that the right of retainer extends to a 
debt barred by the Statute of Limitations. 

1 Franks v. Cooper, 4 Ves. 764; s Prince v. Rowson, 1 Mod. 
Brackboroucjh v. Davis, 1 Salk. 38 ; 208. 

Hopton v. Dryden, Prec. Ch. 180. 4 Boyd v. Brooks, 34 L. J. Ch. 

2 Fox v. Gan-ett, 28 Beav. 16. 605. 
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ASSETS. 



It has already been stated that terms of years pass to the legal 
personal representative, and are assets for the payment of the 
debts of the deceased. Freehold estates in realty were not at 
common law assets for this purpose, but they were liable to 
the payment of Crown debts, debts of record, and specialty debts 
created by instruments by which the heirs of the debtor were 
bound. Copyhold estates were not at common law bound 
even to that extent. To remedy the evils of a common device, 
the Statute of Fraudulent Devises 1 was passed, enacting that 
devises should not operate to defeat creditors by specialty in 
which the heirs were bound. More modern enactments have 
made real estate as liable to the claims of creditors as personalty. 
By the statute 3 & 4 Will. IV. c. 104, it is declared that " when 
any person shall die seised of or entitled to any estate or in- 
terest in lands, tenements, or hereditaments corporeal or incor- 
poreal or other real estate, whether freehold, customary-hold, or 
copyhold, which he shall not by his last will have charged with 
or devised subject to the payment of his debts, the same shall 
be assets to be administered in Courts of equity for the payment 
of the just debts of such persons as well as debts due on simple 
contracts or on specialty, and the heir or heirs at law, customary 
heir or heirs, devisee or devisees of such debtor shall be liable to 
all the same suits in equity at the suit of any of the creditors 
of such debtor, whether creditors by special contract or by 

1 3 W. & M. c. 14. 
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specialty as the heir or heirs at law, devisee or devisees of any 
person or persons who died seised of freehold estates was or were 
before the passing of this Act liable to in respect of such free- 
hold estates at the suit of creditors by specialty in which the 
heirs were bound." This section does not create a specific but 
a general charge on the lands in the hands of the heir. The 
Chancery Division is empowered by the provisions of several 
statutes, 1 when it becomes necessary to sell or mortgage real 
property to pay debts, to order the sale or mortgage, and if the 
heirs or devisees are under age, to order a conveyance by them 
to the purchaser or mortgagee, which shall be as valid as if the 
heirs or devisees were conveying parties of full age, and to cause 
valid conveyances to be made where the parties conveying have 
only a limited interest as a life estate, with remainder or execu- 
tory devises over, even though such heirs should be infants as 
well as subject to executory gifts over. And if the sale or mort- 
gage produce more than is required for the payment of debts, 
the surplus is to go and devolve as the land out of which it 
arises. 

The assets are not confined to property which has descended 
from the deceased to the personal representative, but include 
property which the latter takes in his representative capacity, 
and as such representative, although the deceased never had it, 
as where there was a lease for life to A., remainder for years to 
his executors. For everything which comes to the personal 
representative's hands by virtue of his office, he must account. 
Thus he shall account for the profits of the deceased's business 
carried on after the death, for the value of the deceased's share 
of the goodwill of a trading partnership firm, 2 and for property 
conveyed away by the deceased in fraud of creditors upon the 
fraudulent conveyance being set aside. It was decided in 
DowdalVs Case? that the executor is chargeable with assets 
situate abroad, but this has been doubted, 4 at least where such 

1 11 Geo. IV. & 1 Will. IV. 22 Beav. 84. 

c. 47 ; 2 & 3 Will. IV. c. 60 ; 8 6 Co. 47b. 

11 & 12 Vict. c. 87. 4 Story on Conflict of Laws, 

» Wcdderbnm v. Wedderburn, Ch. XIII. s. 518. 
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assets do not actually come to the executor's hands. In a modern 
case, an English administrator was held entitled to an account 
of the property in India which the Indian administrator had 
become possessed of. 1 Real estate in India, the property of 
British subjects not being Mussulmans or Gentoos, is assets by 
statute, 2 and passes to and may be sold by the executor or 
administrator. If a deceased person had the next presentation 
to a church, and dies before the church fall vacant, the executor 
should sell the next presentation, and the proceeds will be 
assets; but if the church fell vacant before the death of the 
deceased, the presentation may not be sold, and the executor 
may present whom he please. 3 And property held by the 
deceased as a trustee only, or affected by an obligation to be 
applied to a particular purpose, devolves subject to such trust or 
obligation, and is not assets. 4 But property subject to a general 
power of appointment to be exercised is assets, as against the 
appointees under the power, volunteers, and persons with notice 
claiming under them, in the hands of the personal representative 
of the donee of the power, if the power was actually exercised 
by him, not unless. 5 

In the administration of the estate much formerlv turned 
upon the character of the assets, or a part of them, whether they 
were legal assets or equitable assets. Legal assets were the 
property which the legal personal representative became entitled 
to in his representative capacity (although he might have been 
compelled to go to the Court of Chancery to recover such pro- 
perty), and with the receipt of which creditors could charge him 
at law. Legal assets, in fact, were the assets the creditors could 
reach in a Court of law. Equitable assets were such of the 
assets as the creditors could only reach in a Court of equity, as 
realty charged by the testator with payment of his debts. In 
administering legal assets the Court of Chancery followed the 

1 Saiidiland v. Innes, 3 Sim. 4 Smedleyv.Ph-ilpot,3'N..&W. 
263. 573. 

2 9 Geo. IV. c. 33. 5 Fleming v. Buchanan, 3 De 

3 Rennell v. Bishop of Lincoln, G. M. & G. 976. 
7B.&C. 195. 
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rules of law, and in dealing with equitable assets it allowed the 
usual priority to claims secured by mortgage, charge, or lien, but 
subject thereto, it divided equitable assets among the general 
body of creditors rateably, without regard to the legal rules as 
to the priorities of debts, and pursued the same course with the 
claims of legatees upon equitable assets. 

It has been suggested, as another test of the quality of assets, 
that legal assets are such as come to the legal personal repre- 
sentative as such, and which the law gives to him to administer. 
And, perhaps, the best test was whether the assets in question 
would be admitted by a Court of law on a plea of plene 
administrant. 1 The decisions upon the question whether 
equities of redemption are legal or equitable assets have been 
contradictory, but the later authorities favour the former view. 2 
The proceeds of real estate directed to be sold are equitable 
assets. 3 

In dealing with equitable assets, the Courts of equity not 
merely distributed them equally among creditors without regard 
to the legal rules of priority, but also endeavoured to redress 
the inequalities produced by the operation of these rules, by 
excluding creditors who had been partly paid by reason of these 
rules until inferior creditors had been proportionately paid. 
When all were proportionately paid the rest of the equitable 
assets were divided among the creditors in proportion to the 
amount of their debts. 

The Order of Administration of different Properties in 
Payment of Debts and Legacies. — The property of the deceased 
is to be administered according to certain rules, which are very 
important, as not only giving directions to the legal personal 
representative, but as governing the law of marshalling, and the 
law of administration generally. The rule is that assets are to 
be applied in the following order, no later and superior kind of 
property being applied in payment of the persons claiming out 
of the estate until the lower kinds have been exhausted ; and no 



1 Shee v. French, 3 Dr. 716. 8 A.-G. v. Brunning, 8 H. L. 

a Cook v. Gregson, 3 Dr. 547. 243. 
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inferior kind having any claim to be recompensed, because it has 
been exhausted and superior claims remain unimpaired. The 
order is : (1) The general and residuary personal estate ; (2) 
estates devised for the payment of debts ; (3) estates which have 
descended to the heir ; (4) devises and legacies charged with the 
payment of debts ; (5) general legacies ; (6) specific legacies and 
devises, including residuary devises; (7) paraphernalia; (8) 
property over which the deceased had a general power of 
appointment which he has exercised. 1 

Subject to the creditors rights to go against the realty, the 
personalty of the deceased shall be first applied as between 
persons claiming the realty and personalty under the deceased 
in satisfying his debts and other charges. This rule is so strong 
that the personalty can only be exonerated by express words, or a 
plain indication of an intention on the part of the testator to 
that effect. Of express words nothing need be said, for where 
the testator has expressed a wish that some other portion of his 
property shall be first applied in discharge of his liabilities, his 
wishes must be followed. When there are such express words 
exempting the personal estate, it is not applicable to the pay- 
ment of debts, until after realty specifically devised not charged 
with debts is exhausted, because the devisees and legatees are 
equally objects of the testator's bounty, and there is an expres- 
sion of intention to relieve the one and not the other from 
payment of debts. But it is not always easy to say what, in the 
absence of express words, is a sufficiently plain indication of his 
intention. The rule deducible from A ncaster v. Mayer* and the 
innumerable cases upon this head, is that there must be words 
discharging the personalty as well as words charging realty, for 
neither a charge of debts upon the realty, nor the creation of a 
term to pay debts, nor a direction to sell- land for that purpose, 
nor a gift of realty on condition of paying debts will alter the 

1 Stead v. Hardaker, L. R L. R 1 Ch. Div. 626 ; Farquhar- 

15 Eq. 178; Hensman v. Fryer, son v. Floyer, L. R 3 Ch. Div. 

L R 3 Ch. App. 420 ; Lance- 109. 

field v. Iggulden, L R 10 Ch. 3 1 Bro. C. C. C. 454. 
App. 136 ; Tomkins v. Colthurst, 
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usual order of administration, even though the testator had so 
little personalty that his debts would exhaust it, and the gift of 
the personalty is thereby made little better than a mockery. 1 

And it is the better opinion that the fact that funeral and 
testamentary expenses are also charged on the realty will not 
relieve the personalty of its primary liability. If legacies were 
also charged on the realty the result might be doubtful. 2 A gift 
of all the personalty does not exonerate it, although the realty 
is devised in trust to pay all the testators debts. 8 But it is 
otherwise where these things unite, i.e., the debts and funeral 
expenses are charged on the realty, and there is a gift not of 
the residue of the personalty, but of all the personalty. 4 If in 
such a case the debts, &c, were charged upon a part of the 
realty, and the rest of the realty was devised and the personalty 
specifically bequeathed, the debts, &c, must first fall upon the 
realty charged, and when it was exhausted, the debts, &c, un- 
paid must be paid by the personalty, and the other realty — all 
devises of realty being now specific 6 — together rateably. 6 

And the personalty was exonerated where the testator's 
instructions were to sell his realty to pay debts, and add the 
remainder of the sale moneys to his personal estate, because 
the direction to add showed he contemplated something to 
which the remainder might be added, and therefore he could 
not intend the personalty to be used and, perhaps, exhausted in 
paying debts. 7 

If a creditor take payment out of the realty when the 
personalty is primarily liable, the personal representative must 
recompense the real representative, unless some one with a 
better right than the latter will thereby be damnified. 

And where the testator directed part of his personalty to be 



1 Tait v. Lord Nurthwick, 4 148. 

Ves. 816. 6 Hensman v. Fryer. 

a Bootle v. Blundell, 1 Meri. e Powell v. Riley, L. R. 12 

220. Eq 175. 
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Sm. 131. 60. 

4 Greene v. Green, 4 Madd. 
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sold and willed that it should be the fund u primarily applicable " 
to the discharge of his debts, funeral expenses and legacies, and 
if insufficient he charged his Highbury estate with the defi- 
ciency, it was decided that the general personal estate was not 
liable until these two properties had been exhausted. 1 

If a testator exempts the personalty in such cases from its 
primary liability he is presumed to do so from a preference for 
the donees of the personalty, and if the gift of the personalty 
fails or lapses, its exemption is gone. The testator cannot be 
supposed to have intended to charge the devisees or even the 
heir with debts to the relief of the next of kin upon what is 
partial intestacy, 2 and the case is the same, unless the words of 
the will are very clear, where the executor takes the personalty, 
of which no other gift is made, by his appointment as executor, 
beneficially or for the next of kin. 

The personal estate is also primarily liable to pay legacies 
and annuities, even where these are generally or individually 
charged upon land or there is a devise in trust to pay legacies 
generally, unless there are other indications of intention, 3 but 
it is otherwise where there is a trust to pay a particular sum or 
sums out of the real estate. Such a gift is held to be payable 
out of the real estate only, and if the real estate is insufficient 
or does not belong to the testator at the time of his death the 
gift is gone. 4 The personalty will, however, be secondarily liable 
if the legacy is merely demonstrative. 6 

Similarly a devise in trust to pay a particular debt or to 
raise a sum named for payment of debts renders the realty 
primarily liable. 6 

Unless there is no gift of the residuary personalty, in which 
case it is primarily liable to pay debts, &c, a specific portion of 
the personalty which the testator has charged with debts and 

i Dawes v. Scott, 5 Russ. 32. Euss. & M. 677. 

8 Waring v. Ward, 5 Ves. 675. » Savill v. Blacket, 1 P. Wms. 

3 Par/et v. Hvish, 1 Hern. & M. 778. 

663; Kirke v. Kirke, 4 Euss. 449. 6 Hancox v. Adbey, 11 Ves. 

4 Hancox v. Abbey, 11 Ves. 179. 
179; Ncwbohi v. Honda h/hf, 1 
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legacies or either is primarily liable, and after that portion is 
exhausted the remainder of the Assets must be applied according 
to the usual rules. 1 

The Payment of Mortgage Debts. — The rule by which many 
cases are still to be decided, was that mortgages on the testator's 
estates were to be paid off out of his personalty in the first 
place, unless there were in the will express words or a clear 
intent to the contrary. But there were always certain exceptions 
to that rule, and these exceptions have been greatly increased 
by several Acts of Parliament. The principle upon which the 
rule proceeded was that the testator's personalty had been 
increased by the receipt of the mortgage money, aud it was 
therefore just that the personalty should pay back what it had 
received. It was therefore necessary for the application of the 
rule that the mortgage should have been contracted or adopted 
by the testator himself. If it was created by his ancestor or 
predecessor in title, the mortgaged estate was primarily liable. 
So if a lady mortgaged her estate to procure money for her 
husband, and he did not pay the debt, her estate and not her 
personalty was primarily liable. So when the mortgage debt 
was created by settlement for the purpose of providing a jointure 
or portion, the personalty of the testator has not benefited, and 
the mortgaged estate was primarily liable, 2 and it was indifferent 
that the settlor also covenanted to pay the debt. 

And, somewhat contrary to these principles, if a tenant for 
life with an absolute power of appointment mortgaged the estate 
by means of his power, adding a covenant to pay, the estate 
should primarily bear the debt, for he could not be supposed to 
have intended to pay out of his own personalty a debt which he 
could throw upon the remainderman. 3 

A mortgagor who afterwards gives away or aliens the estate, 
makes the estate the first source of payment of the mortgage 



1 Hewett v. Snail, 1 De G. <fc Wms. 222 ; Lavoy v. Duke of 

S. 333 ; Brooke v. Lord Warwick, Athol, 2 Atk. 444. 
1 H. & T. 142. 3 Jenkinson v. Harcourt, Kay, 

8 Coventry v. Coventry, 2 P. 668. 
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debt, and if he pay off the debt after parting with the estate, 
he may claim from the alienee what he paid. 1 

Although the mortgage debt has been contracted by an 
ancestor or predecessor in title of the testator, he may have so 
adopted the debt as his own as to cast the primary liability to 
pay it upon his personalty, as if he made new mortgages and 
comprised the whole in one deed, covenanting to pay the total 
sum due. So if one purchased a mortgaged estate and covenanted 
with the mortgagee to pay the debt, taking a proviso for 
redemption on payment. 2 But although the question is not 
free from doubt, it would seem that if the testator borrowed a 
small sum, and gave fresh security for it, or on a transfer of the 
mortgage covenanted to pay the debt, or borrowed a fresh sum 
to pay off his ancestor's debts or arrears of interest due on the 
mortgage debt, there was no adoption of the debt 8 Nor is 
there any adoption of it in that sense where a purchaser buys a 
mortgaged estate and covenants with the vendor to pay the 
debt. Secu8, if the debt was part of the price which was reduced 
by the amount of the debt. 4 

The testator's personalty is not primarily liable if he took 
the estate charged with debts, &c, and was compelled to 
mortgage it to raise money for the payment of these charges. 6 

Very difficult questions arise on the cases of alleged election 
by the person succeeding to an estate in mortgage that the 
mortgage debt shall primarily be a charge on the mortgaged 
estate. 

The result of several important cases 6 seems to be this : 
When the person taking the mortgaged estate is also executor 
and residuary legatee of the mortgagor, and dies without paying 
off the mortgage, it must be presumed as between his real and 

1 Vanddeur v. Vandeleur, 3 5 Pwkyns v. Bay?itan, 2 P. 
CI. & F. 82. Wms. 665. 

2 Bagot v. Bagot, 34 Beav. 134. 6 Scott v. Beecher, 5 Made*. 
8 Leman v. Newnham, 1 Ves. 96 ; Swainson v. Swainson, 6 De 

51, Cox's Note. G. Mac. & G. 648 ; Bond v. Eng- 

4 Billinghurst v. Walker, 2 land, 2 Kay & J. 44. 
Bro. C. C. 608, per Lord Thurlow. 
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personal representatives that he elected, by his omission to pay 
it off, that it should primarily be a charge on the mortgaged 
estate. But it is otherwise if that person were heir and next 
of kin to his predecessor and died without taking out letters of 
administration, and for the reason that in this case he never 
had both funds under his control, and, therefore, cannot be said 
to have elected not to pay it out of the personalty to which he 
succeeded. 

As before remarked, plain indications of intention would take 
the case out of the general rule that the personalty must be 
first applied to pay mortgage debts, but a devise of an estate 
subject to such a debt would not be such a plain indication, 
although a devise charged with or subject to the payment of 
the debt would be a sufficient proof of such an intention. 1 

The above rule and remarks apply generally where the charge 
on the estate was not a mortgage but a vendor's lien. 

But the principle of compelling the personalty to exonerate 
the mortgaged estates was found to be productive of so much 
injustice, that the Legislature reversed the principle by three 
Acts of Parliament— 17 & 18 Vict. c. 113 ; 30 & 31 Vict. c. 69 ; 
and 40 & 41 Vict. c. 34. These Acts, being ill-drawn, have 
done piecemeal what should have been done at one stroke, and 
it is, therefore, needful to examine them separately. By the 
first of them (Locke King's Act) it is enacted that " when any 
person shall, after the 31st of December, 1854, die seised of or 
entitled to any estate or interest in any land or other heredita- 
ments which shall at the time of his death be charged with the 
payment of any sum or sums of money by way of mortgage, 
and such person shall not by his will, deed, or other document, 
have signified any contrary or other intention, the heir or devisee 
to whom such land or hereditaments shall descend or be devised, 
shall not be entitled to have the mortgage debt discharged or 
satisfied out of the personal estate or any other real estate of 
such person," but that the mortgaged estate shall bear its own 
mortgage debt. 

1 Serle v. St.Eloy, 2 P. Wms. 386 ; Hancox v. Ahhey, 11 Ves. 179. 

I 
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The Act does not affect the right of the mortgagee to demand 
payment out of the personalty. If he does, the mortgaged 
estate most reimburse the personalty. 

The Act does not apply where the will was made or the 
testator died before 1855 ; but as an heir takes by his ancestor's 
death and not by the will, the heir of one who died after 1854 
having created the mortgage deed and executed his will of 
personalty before 1855, has been held disentitled to exoneration 
by the personalty, 1 and this whether the heir claimed the land 
as undisposed of, or as the subject of a devise made before 1855 
but which lapsed. 

The Act does not apply to charges on personal or leasehold 
property. But the 40 & 41 Vict. c. 34, has extended it to 
leaseholds. It has been held to be inapplicable to land devised 
on trust to convert into personalty, the proceeds to be divided, 
where the proceeds were taken as personalty. 2 

The Act only applies to certain and specific charges by way 
of mortgage on specific property ; but it applies to equitable as 
well as legal mortgages. It was held not to extend to a vendor's 
lien, and that the unpaid purchase money of an estate bought 
by a deceased person, who died before paying for it, must still 
be paid out of his personal estate. This was partly remedied 
by the 30 & 31 Vict. c. 69, enacting that Locke King's Act 
should extend to any lien for unpaid purchase money upon any 
lands or hereditaments purchased by a testator. The 40 & 41 
Vict. c. 34, extended it to those purchased by an intestate also. 

Locke King's Act has been held to be inapplicable to the case 
of a devisee of a mortgaged estate, under the will made before 
1855, of a testator who died after 1854; although by a second 
will, made after 1854, which did not affect the devise, the 
testator republished his former will. 3 

Many cases, some of which are not quite consistent, have 
been decided on the question, what was a " contrary or other 
intention," within the meaning of the Act ; but the result seems 

1 Piper v. Piper, 1 J. <fc H. 91. * Piper v. Piper, 1 J. & H. 

* Lewis v. Lewis, L. E. 13 Eq. 91. 
218. 
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to have been that a mere direction by a testator that his 
executors should pay his debts out of his estate, or that his 
debts should be paid out of his estate, or that they " shall be 
paid as soon as may be," disclosed no contrary or other intention. 
But it was otherwise when the testator bequeathed his personal 
estate upon trust to pay his debts. This so narrowed the opera- 
tion of the Act that it was enacted by the 30 & 31 Vict, c. 69, 
that " in the construction of the will of any person who may die 
after the 31st day of December, 1867, a general direction that 
the debts, or that all the debts of the testator shall be paid out 
of his personal estate, shall not be deemed to be a declaration 
of an intention contrary to, or other than the rule established 
by the said Act (Locke King's Act) unless such contrary or 
other intention shall be further declared by words expressly, or 
by necessary implication, referring to all or some of the testator's 
debts or debt charged by way of mortgage on any part of his 
real estate." 

When mortgaged estates are to be exonerated from mortgage 
debts, the assets are applied in the usual course of administra- 
tion. Thus, where the heir takes the mortgaged estate, and is 
entitled to have it exonerated, he is entitled to exoneration out 
of the general personalty, failing which, out of estates devised for 
payment of debts, but out of no other property, for he himself 
stands next in the order of administration. (See ante, page 107.) 

But the devisee of the mortgaged estate entitled to exonera- 
tion occupies a higher position, and he is entitled successively 
to exoneration out of — (1), the general personal estate ; (2), real 
estates devised for payment of debts ; (3), real estates descended 
to the heir; (4), lands devised, but charged with payment of 
debts. The last contribute rateably towards the payment of 
the mortgage debt ; the mortgaged estate, if charged like the 
others, paying its share. But the devisee is not entitled to 
exoneration out of a residuary devise for all residuary devises 
are now specific. 1 Where a testator specifically devised a part 
of a mortgaged estate, and left the other part to go by a 

i Hensman v. Fryer, L. R 3 dm, L. R. 10 Ch. App. 136. 
Ch. App. 420; Lancefieldv. Iggui- 

12 
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residuary devise, Lord Romilly discovered in the fact, that one 
devise was specific and the other residuary, a sufficient expres- 
sion of intention that the part comprised in the residuary devise 
should pay the whole debt. 1 This case has, however, been much 
questioned, and was not followed by Sir George Jessel in the 
<?ase of Sachville v. Smyth} In that case a testator had a 
mortgaged estate. He left part of it to his widow for life, and 
the rest to his brother, and he gave the residue of his personalty, 
subject to the payment of his debts, to his brother, directing 
that if the residue of his personalty was insufficient to pay his 
debts, his executors should raise money to pay them by mort- 
gage of his real estate, except of the part given to his widow. 
Sir George Jessel discovered here no indication of an intention 
that the widow should not pay her proportionate share of the 
interest on the mortgage debt. 

A devisee of a mortgaged estate is not entitled to exoneration 
by those who are his equals or superiors in the scale of the 
order of administration. (See ante, p. 115.) He has no right, 
therefore, to call upon specific legatees, or even pecuniary 
legatees, 8 or a widow claiming paraphernalia, or creditors, to 
assist him to pay the mortgage debt 

Where an estate is mortgaged and another is charged in aid 
of it, the former is" primarily liable to the whole debt ; but if 
they, or freeholds and leaseholds, are mortgaged together, they 
are, according to their value, liable to the payment of pro- 
portionate parts of the debt. When the heir and administrator 
take them burdened thus, they must divide the debt between 
them in this way. Where A. mortgaged realty to secure a debt, 
and afterwards mortgaged that and other realty and personalty, 
to secure that debt and another debt, it was held between the 
representatives of the mortgagor, that the realty first mortgaged 
must bear the first debt, and that the realty first mortgaged, 
the realty afterwards mortgaged, and the personalty charged, 
must contribute rateably to the payment of the second debt. 4 

1 Broionson v. Lai&rence, 6 * Johnson v. Child, 4 Hall, 87. 

]Jq. 1. 4 Lipscomb v. Lipscomb, L. R 

' L. R 17 Eq. 153. 7Eq. 50]. 
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A mortgagee may take payment out of the personalty of the 
deceased ; but then the ordinary rule of marshalling applies, 
and for so much as he takes out of the personalty, the 
personal representatives of the testator will stand in the 
shoes of the mortgagee as creditors against the real estate 
mortgaged. 

Where the mortgagor died insolvent and the security is 
insufficient, the mortgagee may prove for his whole debt, giving 
up all benefit from his security, or he may realise or put an 
estimate on his security and prove for the balance. In the last 
case he may be compelled to give up his security for the price 
at which he has himself estimated it. (Judicature Act, 1875, 
s. 10.) 

The marshalling of assets depends upon the principle that 
he who has two funds to go against for payment shall not 
deprive another person of payment by satisfying himself out of 
the fund which alone was available to the latter creditor. This 
principle is applied in order to produce the gradations which the 
law allows in the application of different kinds of property to 
the payment of debts and other claims. In pursuance of this 
principle, when only specialty creditors had a right to payment 
out of the realty, and they took payment out of the personalty, 
whereby the simple contract creditors were unable to obtain 
full payment of their debts, the personalty, the only fund avail- 
able to the latter being too much exhausted, they were allowed 
to stand in the shoes of the specialty creditors against the realty 
for so much as the specialty creditors took out of the personalty. 
Thus both classes of creditors were paid, and the realty was not 
unfairly charged, for it had only to pay so much as the specialty 
creditors might have taken out of it. So if legacies charged on 
realty are paid out of personalty, a legacy not so charged shall 
be allowed to stand in the place of the other legacies. 1 So if a 
creditor entitled to payment out of realty is paid out of 
personalty, whereby general legatees are disappointed, they shall 



Bligh v. Lord Dandey, 2 P. Wms. 620. 
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stand in the creditor's place against land descended to the heir/ 
but not against land devised, unless charged with debts, for that 
would be to make devisees pay general legatees, who are, in the 
order of administration before stated, of inferior rank. 2 But in 
such a case, if the legatees were specific legatees, they would 
be of equal rank with devisees, and both classes would therefore 
contribute or abate rateably.* 

The Court does not marshal assets for a charity. 1 
The Courts early engrafted an exception upon the old rule* 
that the executor should relieve the devisee of a mortgaged 
estate from payment of the mortgage, and where the mortgages 
was paid out of the personalty, allowed legatees to stand in thq 
shoes of the mortgagee against the mortgaged estate; 4 and 
legatees have been allowed the same privilege where the charger 
on the land devised was a vendor's lien. But it seems doubtful 
whether this should have been done against a devisee, although, 
against the heir, who is of inferior rank to a legatee, the right* 
would be clear enough. 4 

1 Aldrich v. Cooper, 8 Ves. * Long v. Short, 1 P. Wms. 

396; and see notes to that case 403. 

in White and Tudor's L. Cases, 4 Selby v. Selby, 4 Buss. 340 ; 

VoL IL Wythe v. Henniker, 2M.&K 

8 Foster v. Cook, 3 Bro. C. C. 635 ; Birds v. Askey, 24 Beav. 

347. 618. 



CHAPTER XII. 

THE LIABILITIES OF A PERSONAL REPRESENTATIVE. 

On the Contracts of the Deceased. — The liability of the personal 
representative upon the contracts of the deceased is generally 
the same as that of the deceased. What the deceased should 
have done, or would have had to do if he had lived, his repre- 
sentative must do, or be liable in damages for not doing, and it 
can make no difference that the personal representative was not 
specially named in the contract, or that the heir was named and 
the executor not named; 1 and although it is said that if a 
lessee covenants for himself to repair, on his death his executor 
is not bound to repair, this may be doubted. 2 But contracts 
which are personal to the deceased, as to write a book or paint 
a picture, do not survive. 8 It would be absurd to compel the 
executor of Shakespeare to finish a tragedy which the poet had 
contracted to write, and had left unfinished at his death. But 
this exception to the rule does not exist unless personal skill is 
a main ingredient in the work to be done. Where a builder 
contracted to build a house and died before completion, as did 
the freeholder, the heir of the latter was held entitled to have 
the house completed at the expense of the executor of the latter. 4 
The contract of principal and agent is dissolved by death, and 
therefore an agent cannot sue his principal's executor for services 
performed under the contract of agency, but after the death of 
the principal. 6 

i Williams v. Burrdl, 1 C. B. E. 45. 

402. 4 Cooper v. Jarman, L. E. 3 

» Wentworth's Office. 250, 14th Eq. 98. 

ed. 8 Campanari v. Woodburn, 15 

* Wentworth v. Cock, 10 A. & C. B. 400. 
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Except upon covenants to be performed by the deceased 
personally, the liability in covenant survives to the executor 
and he may be sued, so far as the assets extend, whether the 
breach of covenant sued upon was made by the deceased or by 
the executor. 1 Therefore, upon a covenant by a lessee to pay 
rent, his executor may be sued, although the lease has been 
assigned ; but the assignee of a lease is only liable for breaches 
committed before he has himself assigned over, even though to 
a man of straw. 2 But it seems that an executor is not liable 
for breaches of an implied contract committed in his time, 
although it is otherwise in the case of an express covenant. 8 
Yet the rule is that a personal representative is liable, so far as 
the assets extend, to pay rent accrued due before or after the 
death of the deceased, whether or not the term has been assigned 
by the deceased, unless the lessor accepted the assignee as 
tenant, and even then the executor's liability as executor upon 
covenant continues. 4 And an assignment by the executor after 
he has taken possession still leaves him liable for rent accrued 
and breaches committed in the time of his occupation as assignee, 
and for subsequent rent and breaches he is still liable in his 
representative capacity. In regard to rent accrued due after 
the deceased's death there has been a distinction. There was 
the liability of the executor as such, already mentioned ; but if 
the executor has taken possession of the premises, he may also 
be sued in his personal capacity, and will be liable de bonis 
propriis. But the executor may escape by showing that the 
land is of less value than the rent, and that he has paid the 
plaintiff all the profits of the land, and that he has fully 
administered the assets of the deceased, 4 so that in the result 
the executor is personally liable so far as the profits of the land 
extend, which must always be applied to the payment of the 
rent, and in his representative capacity so far as he has assets. 



1 Coghill v. Freelove, 3 Mod. Jac 521. 
326 ; Leigh v. Thornton, 1 B. & * Adams v. Gibney, 6 Bing. 

A. 625. 656. 

8 Brett v. Cumberland, Cro. 4 Buckley v. Pirk, 1 Salk. 317. 
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And it is said that if an executor finds he has an unprofitable 
lease on his hands, and the estate of the deceased is insolvent, 
he should promptly offer to surrender the lease. 1 It has been 
decided that where an executor has entered upon the premises, 
he is personally liable upon a covenant by the deceased to 
repair, although it is otherwise as to covenants to pay rent.* 

And where an executor entered upon premises held by his 
testator from year to year, and occupied them, he was held 
personally liable to fulfil all the conditions of the original agree- 
ment with his testator, his occupation being regarded as an 
implied promise to perform these conditions. 8 

If the deceased had entered into a valid contract to take a 
lease or to buy land, specific performance of the contract would 
be decreed against his legal personal representative. 4 This 
latter would have benefited the heir at the expense of the next 
of kin ; but the principle of Locke King's Act has been extended 
by a recent statute to vendor's liens. 6 

It does not appear very clear to what extent an executor or 
administrator is liable for poor rates to which the deceased was 
assessed before his death, 6 or whether the executor of a guarantor 
is liable for sums advanced after the death of the guarantor. 7 

An executor cannot be compelled to pay for services which 
the claimant rendered to the deceased on the understanding 
that he was to be paid by a legacy, which the deceased did not 
leave him, and in no other way, 8 nor can he be compelled to 
perfect an incomplete gift which the deceased intended to com- 
plete but did not. 9 

Where a contract is joint, upon the death of one of the 



1 Reid v. Lord Tenterden, 4 8 40 & 41 Vict. c. 34. 

Tyrwh. 118. • Stevens v. Evans, 1 W. BL 

■ Trennere v. Nevwon, 1 Bing. 284. 

N. S. 89. 7 Bradbury v. Morgan, 1 H. 

* Buckioorth v. Simpson, 1 Cr. & C. 249. 

M. & K. 834. 8 Shallcross v. Wright, 12 

4 Stephens v. Hotham, 1 Kay Beav. 558. 

& J. 571 ; Broome v. Monck, 10 9 Beech v. Keep, 18 Beav. 285. 
Ves. 614. 



122 THE LIABILITIES OF A 

contractors the contract survives to the survivors, and the 
personal representative cannot be sued by the person with 
whom the contract was made ; but if the executors of co-con- 
tractors dying were by agreement to have the same benefit from 
the contract that the deceased would have had if he had 
lived, the executors might be compelled by the surviving con- 
tractors to contribute towards the discharge of the obligations 
of the contract. 1 And where the contract is several, or joint 
and several, the executor of a deceased contractor may be sued 
by the person with whom the contract was made. It resulted 
from these general rules that the executor of a deceased partner 
could not be sued at law by a creditor of the partnership firm, 
the debt being joint ; but it was otherwise in equity when the 
assets of the partnership were being administered in equity. 
It has been said that in equity partnership debts are joint and 
several ; but this expression is only true of such administration. 
" Where a member of the partnership died, the debts became 
in the eye of a Court of law the debts of the survivors ; but 
the survivors, on the other hand, in a Court of equity, had the 
right, as against the estate of a deceased partner, to say that 
1 repreTtative. MU no. withdraw. .^ of the jLm- 
ship property until all the debts were paid or provided for. If, 
therefore, a Court of equity was administering the assets of a 
deceased partner, it would, in order to clear his estate, ascertain 
his liabilities to the partnership, and for this purpose would 
ascertain the debts due from the co-partnership at his death. 
From this the transition was easy to giving the creditors of the 
partnership a direct right, and not merely an indirect right, 
though the surviving partners, to come for payment against the 
assets of the deceased partner; and from this, again, the transition 
was easy to the expression, which said that partnership debts in 
the eye of a Court of equity were joint and several; not 
thereby meaning that a Court of equity altered or changed a 
legal contract, but merely that the Court, in order, before ad- 
ministering assets, to administer all the equities existing with 

1 Batard v. Hawes, 2 E. & B. 287. 
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regard to them, would go behind the legal doctrine that a 
partnership debt survived as a claim against the surviving 
partners only, and would give the creditor the benefit of the 
equity which the surviving partners might have insisted on." 1 
Partnership creditors, therefore, are to be paid out of the partner- 
ship estate, and not out of the private estate of the deceased 
partner until the insolvency of the partnership estate is shown. 
But there are also cases of high authority which affirm the 
right of creditors of the partnership to proceed against the 
private estate of a deceased partner without waiting to see 
whether the partnership estate is insolvent, and without regard 
to the state of the accounts between the deceased and the 
partnership. 2 But the surviving partners should be made co- 
defendants. 8 The liability of the estate of the deceased partner 
for the partnership debts incurred before his decease remains 
until they are discharged by payment, revocation, or other 
circumstances, making it inequitable to hold the estate of the 
deceased partner liable. Thus, where the creditor by agreement 
took the new firm as his debtors instead of the old firm, the 
estate of the deceased partner of the old firm ceased to be liable 
for the debt. 4 It is not to be inferred from the equitable mode 
of administration that equity treats all joint debts as several 
where the debt depends, without any other and previous credit, 
on the joint covenant or the like on which action is brought, 
for then the instrument must have its effect as joint and not as 
several 5 

On his own Contracts. — A legal personal representative may, 
according to circumstances, be liable either personally or in his 
representative capacity, upon contracts which he has made him- 
self. But there is one case which stands upon a peculiar footing, 
his liability for the reasonable expenses of the funeral of the 
deceased. If he order the funeral charges himself, or by an 

1 Kendall v. Hamilton, L. R. « Thompson v. Percival, 5 B. 

4 App. Cas. 577, per Cairns, L.C. & A- 925 ; Blain v. Bromley, 5 

f Devaynev* Noble, 1 Mer. 530; Hare, 555. 
Brown v. Gordon, 16 Beav. 310. 5 Richardson v. Horton, 16 

• Hills v. M'Rae, 9 Hare, 297. Beav. 185. 
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agent, or if be afterwards ratify an order for them previously 
given by another person, be is personally liable, whether he has 
assets or not ; l and even if these elements are wanting, he is 
personally liable for the reasonable charges of the funeral, so far 
as he has assets ; 1 but it seems that if the heir of the deceased 
has taken upon himself to pay the funeral expenses he cannot 
afterwards recover them out of the personalty of the deceased. 2 

First, as to the liability of the personal representative on his 
own contracts, independent of the existence of assets. To this 
liability, in cases where it is sought to make him personally 
liable upon a debt of the deceased, there are two essentials, a 
promise in writing, and 2 consideration for the promise. It is 
enacted by the Statute of Frauds, 8 that " no action shall be 
brought whereby to charge any executor or administrator 
upon any special promise to answer damages out of his own 
estate, unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in 
writing, and signed by the party to be charged therewith, or by 
some other person thereunto by him lawfully authorised. ,, But 
the writing need not state the consideration. 4 

In a case where the promise to pay the debt of the deceased 
was made by the administrator before administration granted, it 
was held that the Statute of Frauds did not apply, and that the 
promise need not be in writing, 6 the promisor not being admi- 
nistrator at the time of the promise. Upon the question of 
consideration, it appears sufficient that the personal representa- 
tive promised to pay the debt himself, in consideration that 
the creditor agreed to forbear to sue him, and agreed to give 
him time, or that the creditor gave him fresh goods, advances, 
or services, or in consideration that the personal representa- 
tive has assets. 6 An executor ought not to carry on the trade 

1 Carver v. Shew, 3 M. & W. » Tomlinson v. Gill, AmbL 

350. 330. 

» Coleby v. CoUby, 12 Jur. 6 Bradley \. Heath, 3 Sim. 543 ; 

N. S. 496. Wheeler v. Collier, Cro. Eliz. 406; 

8 29 Car. II. c. 3, s. 4. Barnard v. Pumfrett, 5 M. & Cr. 

4 19 & 20 Vict. c. 97. 71. . 
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of his testator without clear directions in the will to do so ; but 
he ought, as a rule, to perform pending contracts of the deceased, 
otherwise he may make the estate liable in damages for breaches 
of contract. 1 A direction to carry on the business of the 
deceased does not authorise the executor to employ more capital 
in it than was used in it at the death of the deceased. 2 Direc- 
tions to carry on a trade greatly embarrass executors, for they 
must, of course, account for the profits of the trade ; but if the 
trade should be unprofitable, the executors are liable for the 
trade debts, just as if they were trading on their own account, 
and may even be made bankrupt on account of them. 8 If the 
executor is only authorised by the will to use a portion of the 
estate in the business, although he is liable personally, the trade 
creditors are not entitled to payment out of the residue of the 
testator's estate, 4 and if the testator's assets have been used in 
the trade without any authority, the persons interested in the 
estate may sue the executor for their value ; or, on his bank- 
ruptcy, prove against his estate for their value, except as to so 
much of the assets as are still earmarked,- for that part would 
not pass to his trustee in bankruptcy. 6 

Executors should, therefore, be cautious in carrying on their 
testator's trade, unless they do it under the protection of the 
Chancery Division ; and if the business is a partnership one, 
and the partnership was not to expire by the death of the 
deceased, it may be sometimes better for them to decline to 
continue the partnership, and allow the surviving partners to 
recover damages against the testator's estate. 6 When an executor 
or administrator refers disputed questions to arbitration, he 
should carefully stipulate that any sum found due by him should 
only be payable out of assets in his hands, otherwise an award 



1 Kirknian v. Booth, 1 1 Beav. 4 Outbush v. Cutbush, 1 Beav. 

273 ; CoUinson v. Lw/er, 20 Beav. 184. 

356. » Ex parte Garland, 10 Ves. 

« M'Neilh v Acton, 4 DeGex, 110. 

M. & G. 774. • Dotons v. Collins, 6 Hare, 

8 Lnbonchare v. Tupper, 11 418. 
Moore P. C. 198. 
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that he shall pay the other side so much, without saying out of 
the assets, will make him personally liable to pay. 1 

Secondly, as to the liability of the personal representative on 
his own contracts, depending upon the existence of assets. 
Upon the contracts of the personal representative made after 
the death of the deceased, he may generally be sued either 
personally or in his representative capacity. This option has 
been given to the creditor in many cases, for it would be hard 
that having trusted the executor as executor, he should be com- 
pelled to sue the executor in his personal capacity, though the 
executor were perhaps insolvent, and should not be entitled to 
payment out of the estate of the testator. 2 Therefore, where 
the plaintiff sued for money paid to the use of the defendant as 
executor, which the defendant as executor promised to pay, it 
was held that the plaintiff might recover out of the assets of 
the deceased. 2 But the contrary was held where the executor 
overdrew a banking account which he had as executor. 8 And 
there are older cases, scarcely to be distinguished from Dowse v. 
Coxe* in which it has been held that the executor could only 
be sued in his private capacity. 4 

Claims by or against an executor or administrator as such may 
be joined with claims by or against him personally, provided the 
last-mentioned claims are alleged to arise with reference to the 
estate in respect of which the plaintiff or defendant sues, or is 
sued, as executor or administrator 6 But this does not extend 
to counter-claims. 6 

On the Torts of the Deceased, — The rule at common law 
was that a legal personal representative was not liable upon the 
torts committed by the deceased, for it was a maxim that per- 
sonal actions died with the person. But in some cases in which 
it was possible to declare either in contract or in tort, the 

1 Ridddl v. Sutton, 5 Bing. 4 Rose v. Bowler. 1 H. Bl. 108. 

200. 6 Jud. Act, 1875, Ord. XV II., 

8 Dowse v. Coze, 3 Bing. 20 ; r. 5. 

Ashby v, Ashby, 7 B & C. 450. • Macdonald v. Carington, L. R. 

1 Fachall v. Facha 1 !, L. R 7 4 C. P. D. 2a 
Ch. 123. 
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injured person might sue the executor in contract, in detinue, 
or replevin, or assumpsit, or for money had and received, the 
action lying for the value of the property which the testator 
had acquired, and thereby benefited his estate. 1 But the com- 
mon law rule was carried so far that a devastavit, being a tort, 
the executor of an executor, who had committed a devastavit, 
might not be sued upon it; but this has been altered by 
statute. 2 The action against the representative of a deceased 
incumbent for dilapidations rested upon a peculiar basis, for the 
deceased incumbent could not have been sued for his waste, and 
at common law this action by the succeeding incumbent lay 
against the representatives of the deceased incumbent, 8 and this 
liability has been affirmed by statute 34 & 33 Vict. c. 43. The 
representatives of trustees who have been guilty of a breach of 
trust have always been liable in equity. And the common law 
rule has been altered by statute 4 providing that for torta affect- 
ing property committed by the deceased, witliin six months of 
his death, an action shall lie against the executor or adminis- 
trator of the deceased such action being brought within six 
months of the grant of probate or administration. The effect 
of this enactment upon the old rule is well shown by a recent 
case, 5 in which the deceased both before and within six months 
of his death had secretly dug out, carried away, and sold the 
plaintiff's coal. It was held that an action lay against his 
executor under the statute for so much as was taken away 
within the six months, and for money had and received as to so 
much as had been taken away before the six months. 

A Trustee shall not i>rojit by T)*vaL — It is an inflexible rule 
that a trustee or executor shall not profit by his trust. He 
must never place himself in a position where his interest and 
his duty conflict ; and if however innocently he has profited by 
his trust, he will be ordered to refund the profit, being allowed 
generally the just expenses he incurred in procuring the ad- 

1 PuHeneyv. Warren, 6 Ves. 630. 
89. 4 3 & 4 Will. IV. c. 42, s. 2. 

* 4 <fc 5 W. & M. c. 34. 8 Powell v. Rccs, 7 A. & E. 

s Radcliffe v. D'OyJey, 2T.R 426. 
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vantage. Thus, in a leading case, 1 where the lessee of a market 
bequeathed it to a trustee in trust for an infant, and upon its 
expiration the lessor refused to grant a renewal of the lease to 
the infant, whereupon the trustee in good faith procured a re- 
newal to himself, the trustee was ordered to assign the lease to 
the infant, and to surrender any profits he had made, after 
deducting his expenses in procuring the renewal, upon being 
indemnified against any covenants contained in the lease. And 
the rule is the same where an administratrix of a yearly tenant 
has obtained a new yearly tenancy, in which case she will be 
declared a trustee for the next of kin of the intestate. 2 An 
executor de son tort is in the same position. 8 The rule does 
not, however, apply to premises comprised in the new lease 
which formed no part of those comprised in the old lease. 4 It 
has not been decided what would be the result if a testator 
having a term which expired before his death, he continuing to 
hold as tenant at will or at sufferance, bequeathed it to persons 
in succession, and the executor, being also the first life tenant, 
procured a renewal of the lease, but Lord Eldon has expressed 
an opinion that in such a case the legatees in remainder would 
take the term after the death of the life tenant executor. 5 If a 
legatee of a lease charged with debts and legacies renews the 
lease, the debts and legacies are chargeable on this new lease, 
and it can make no difference that the legatee takes the lease 
in the name of a trustee for himself. 6 

The trustee's lien on the lease for expenses will generally 
extend to permanent improvements, but deteriorations will have 
to be deducted. 7 

The trustee renewing is not, however, an express trustee, and 
the Statute of Limitations will run in his favour. 8 In this 

1 Keech v. Sandford, Sel. Cas. B James v. Dean, 11 Yes. p. 

in Chan. 61. 393. . 

» Kelly v. Kelly, 8 I. R Eq. • Seabourne v. Potoel, 2 Vern. 

403. 11 

» Mulvany v. Dillon, 1 Ball & 7 Mill v. Hill, 3 H. L. C. 869. 

B. 409. 8 Re Dane's Estate, 5 I. ft Eq. 

4 Acheson v. Fair, 3 Dr. & W. 498. 
512. 
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connection the effect of the Judicature Act, 1873, s. 25, sub- 
section 2, providing that " no claim of a cestui que trust against 
his trustee for any property held on an express trust or in re- 
spect of any breach of such trust shall be held to be barred by 
any Statute of Limitations," may be considered. It would 
probably be held that a claim against an executor or trustee 
renewing a lease was in respect of a constructive trust, and not 
of an express trust, and therefore that the Judicature Act did 
not apply. By the Real Property Limitation Act, 1874, after the 
1st of January, 1879, no action, suit or other proceeding shall 
be brought to recover any sum of money or legacy charged 
upon, or payable out of any land or rent at law or in equity, 
and secured by an express trust, or to recover any arrears of 
rent, or of interest in respect of any sum of money, or legacy 
so charged or payable, and so secured, or any damages in re- 
spect of such arrears, except within the time within which the 
same would be recoverable if there were not any such trust It 
has been suggested that this statute applies to the remedy of 
the cestui que trust against the land, and the Judicature Act to 
his remedy against the trustee. And the cestui que trust must 
come promptly to the Court for redress, else he may lose his 
right to relief by acquiescence or by lapse of time, and this 
promptitude is especially required where the lease relates to 
property of a speculative character, as mines. The cestui que 
trust must not lie by, ready to claim if a profit attends the 
renewal, and to disclaim if it does not 1 An executor of a 
mortgagee bought the equity of redemption with the mortgage 
debt and a sum of money belonging to himself. He was held 
to be a trustee of the property so purchased. 2 But it is not 
Settled whether if an executor were to buy the reversion on his 
testator's lease with his own money, thereby destroying the 
chance of a renewal, he would be bound to renew to the persons 
entitled under the testator's will. Sir William Grant seems to 
have thought that he would be bound to renew on the usual 

1 Norris v. Le Neve, 3 Atk. 38; 8 Fosbrooke v. Balguy, 1 My. 
Clegg v. Edmondson, 8 De G. & Keen, 226. 
Mac. & G. 787. 
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terms, 1 bat in the same case where the tenant for life of lease- 
holds held of a public body bought the reversion of a private 
person to whom that bod y had add it, he was declared not to 
be a trustee of the reversion for the remainderman. 

So if an executor or trustee purchase from himself or lease 
to himself any part of the trust estate, the purchase or lease 
will be set aside, and so searching is the rule of the Court, that 
if an executor purchase from the creditor a debt which is due 
from the trust estate, he can derive no benefit from the pur- 
chase. The estate is entitled to the debt at the pice which it 
cost him. 2 

Executors sometimes so far transgress the line of their duty 
as to embark the trust property in their own trade or in other 
personal speculations. In these cases the executor must account 
for the whole of the fund if it should be lost, and for the whole 
of the fund and for the profits he has made if the venture 
should be successful.* This rule was perhaps somewhat nar- 
rowed by the decision in Vyse v. Forster* but the facts of that 
case were peculiar and the case one of great hardship. 

The liabilities of persons dealing for their own purposes with 
trust funds are exemplified by the decision in a modern case 5 
in which an executor had lent trust money to a firm of which 
he was a member. He was held liable for his own share in the 
profits on the money lent, but only for interest on so much of 
the money lent as produced the rest of the profits. Where a 
trustee in consideration of £75 paid him by X. retired from his 
trust and appointed X. in his stead, Vice-chancellor Stuart 
declared the retirement and appointment null, and decreed the 
£75 to be paid to the cestui que trust. 6 

If a beneficiary under a will dies intestate without next of 
kin, the legal interest being in a trustee or executor, the bene- 

i Randall v. Russell, 3 MerL 4 L. R 7 H. L. 318. 

190. 5 Jones v. FozcUl, 15 Beav. 

f Robertson v. Pett, 3 P. & W. 388. 

251. 6 Sugden v. Crosdand, 3 Sw. 

8 Wedderhirn v. Wedderburn, & G. 192. 
22 Beav. 84. 
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ficial interest in chattels real or personal lapses to the Crown, 
as in bona vacantia. If he left a widow only, the Crown would 
take half the beneficial interest and the widow the other half, 1 
and if the beneficiary dies, leaving only an executor, who, either 
by the will or by the 11 Geo. IV. & 1 Will IV. c. 40, is excluded 
from any right to hold his testator's property for his own benefit, 
the Crown takes. 

The liability of a legal personal representative for his devas- 
tavit, which has been defined to be a devastation or waste of the 
property of a deceased person by an executor or administrator 
being extravagant or misapplying the assets, for which he will 
be liable, as the creditors or legatees or next of kin must not be 
prejudiced by his misconduct. 2 Whenever the assets are wasted 
by the misconduct, rashness, or negligence of the executor, there 
is & devastavit which he is liable to make good to the persons 
interested in the assets. Therefore, if the executor appropriates 
the assets to his own purposes, to pay claims upon the assets 
out of the due course of administration, as legatees before credi- 
tors, whereby persons with superior claims to those of the per- 
sons paid cannot have satisfaction out of the assets, there is a 
devastavit. The executor is protected against the effect of the 
innocent devastavit, which he commits when lie pays claims of 
lower degree before those of higher degree, of which he has no 
notice, by statute, 3 enacting that " where an executor or admini- 
strator shall have given such or the like notice as in the opinion 
of the Court in which such executor or administrator is sought 
to be charged would have been given by the Court of Chancery 
in an administration suit, for creditors and others to send in to 
the executor or administrator their claims against the estate of 
the testator or intestate, such executor or administrator shall, at 
the expiration of the time named in the said notices, or the last 
of the said notices for sending in such claims, be at liberty to 
distribute the assets of the testator or intestate, or any part 
thereof, amongst the parties entitled thereto, having regard to 

1 Cave v. Roberts, 8 Sim. 214. 1848, p. 179. 

8 Wharton's Law Diet., edn. a 22 & 23 Vict. c. 35, s. 29. 
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the claims of which such executor or administrator has then 
notice, and shall not be liable for the assets, or any part thereof, 
so distributed to any person of whose claim such executor or 
administrator shall not have had notice at the time of distribu- 
tion of the said assets, or a part thereof, as the case may be, but 
nothing in the present Act shall prejudice the right of any 
creditor or claimant to follow the assets, or any part thereof, into 
the hands of the person or persons who may have received the 
same respectively/ 1 Until that statute passed it was very 
doubtful how far want of notice would justify an executor in 
paying an inferior claim before a superior. Formerly also, if an 
executor released or compounded deeds, except for the benefit 
of the estate, it would be a devastavit ; but now as to wills exe- 
cuted after August 28, I860, 1 " it shall be lawful for any exe- 
cutors to pay any debts or claims upon any evidence that they 
may think sufficient, and to accept any composition or any 
security real or personal for any debts due to the deceased, and 
to allow any time for payment of any such debts as they shall 
think fit, and also to compromise, compound, or submit to arbi- 
tration all debts, accounts, claims, and things whatsoever relat- 
ing to the estate of the deceased, and for any of the purposes 
aforesaid to enter into, give, and execute such agreements, in- 
struments of composition, releases, and other things as they shall 
think expedient, without being responsible for any loss to be 
occasioned thereby." But the power given by this Act must be 
carefully and honestly exercised for the benefit of the estate. 
An executor will not be justified in making payments which he 
is not bound to make, as paying debts not legally due, except 
that he may pay a debt barred by the Statute of Limitations, 
for in an administration suit the Court allows such debts unless 
some party to the suit raise the statute as a defence. 2 An exe- 
cutor is none the less responsible for a devastavit because he 
has been led into the devastavit by his legal advisers. 8 

i 23 & 24 Vict. c. 145, s. 30. • Very v. Emery, 5 Ves. 141 ; 

* Alston v. Trollope, L. R. 2 Hopgood v. Parkins. L. R 11 Eq. 
Eq. 205. 74. 
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An executor is not liable for involuntary loss of the assets. 
The law does not make him an insurer, but only requires ordi- 
nary diligence at his hands. Therefore, if he invest the assets 
upon a proper security, which afterwards fails, he will not be 
held responsible. But after a decree in an administration suit 
executors can only proceed by the leave of the Court, and if 
without such leave the executor exercises his discretion in in- 
vesting or in doing some act which results in loss to the estate, 
he is liable to make it good. 1 

The liability of co-executors joining in receipts for the sake of 
conformity differed from that of trustees so joining. If an exe- 
cutor so joined he would be charged with the sum which not 
he but his co-executor really received, because a joint receipt by 
executors is unnecessary. One executor alone can give a valid 
receipt for any part of the assets. Some judicial expressions had 
modified the rule, which is thus expressed by Lord Redesdale: 2 
" The distinction with respect to mere signing appears to be 
this, that if a receipt be given for the purpose of form, then the 
signing will not charge the person not receiving, but if it be 
given under circumstances purporting that the money, though 
not actually received by both executors, was under the control 
of both, such receipt shall charge ; and the true question in all 
these cases seems to have been, whether the money was under 
the control of both executors ; if it was so considered by the per- 
son paying the money then the joining in the receipt by the 
person who did not actually receive amounted to a direction to 
pay his co-executor, and he became responsible for the money 
just as if he had actually received it/ 1 See now 22 & 23 Vict. 
c. 35, 8. 31, posted, page 135. 

Generally an executor is liable where he does anything to give 
sole possession and control of any of the assets to his co-execu- 
tor and the assets are lost, unless the act was a necessary one or 
proper in the course of business. But even then the executor 

1 Phillips v. Beat, 32 Beav. * Joy v. Campbell, 1 Sch. & 

26; MacLeod v. Annesley, 16 Lef. 341. 
Beav. 600. 
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must exercise caution, and therefore if he be asked, e. g., for part 
of the assets to pay debts, he must take care at his peril that it 
is really required to pay debts. 1 On the same principle he ought 
not to lend assets to a co-executor, or to leave assets which 
ought to be invested, in his hands, or to abstain from getting 
payment of a debt due by his co-executor to the estate. 2 In the 
case of Styles v. Ouy, there were three executors, and one, who 
was a debtor to the estate, was allowed by the others to be the 
" acting executor " — that common source of litigation and loss. 
The " acting executor " got in the assets, but did not pay the 
debt he owed, and absconded with the whole. The other exe- 
cutors had only been guilty of a "negligence which is too com- 
mon, but they were held liable for the loss, which was great. 2 
Ordinarily one executor is not liable for the devastavit of his 
colleague, unless he stood by and saw the breach of trust com- 
mitted without taking steps to prevent it, or was otherwise 
guilty of misconduct or negligence. Therefore an executor who, 
having no reason for suspicion, allows his colleague to get in the 
assets is not responsible for their misapplication, unless, for 
instance, subsequent neglect can be charged against him. 8 The 
ordinary or statutory indemnity clause does not protect execu- 
tors against neglect of duty, and should never be relied on. But 
on the contrary, the executor who cannot get assets or payment 
of debts due to the deceased from a co-executor, should, for his 
own protection, seek the assistance of the Court. 8 

Executors should never invest or leave any part of the estate 
on personal security. Even permission to do so, given by the 
will, would not justify it as against creditors, 4 for some things 
which are good as against legatees are bad as against creditors, 
who are not bound by directions given by a will, although 
legatees are. Nor should they keep money idle in their own 
possession, but it should be invested, when not immediately re- 

1 Shipbrook v. Hinchinbrook, * Brice v. Stokes, 11 Ves. 319 ; 

11 Ves. 254. Macpherson v. Macpherson, 1 

a Egbert v. Butter, 21 Beav. McQueen's EL L. 243. 

560 ; Styles v. Guy, 1 McN. & G. 4 Doyle v. Blake, 2 Sch. & Lef . 
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quired for the purposes of administration, in the public stocks ; 
and by statute 1 trust funds may properly be invested on real 
securities upon any part of the United Kingdom or on stock of 
the Bank of England or Ireland or in East India Stock (unless 
forbidden by the will), and such investments may be varied for 
others of the same nature. Executors or administrators may call 
in trust funds invested in any other securities, and invest them 
in such securities, provided that no such investment except in 
£3 per Cent. Consols shall be made where there is a person 
entitled in possession to receive the income for life, or for a term 
of years determinable with life, or for any greater estate, without 
his written consent. And trust funds may also, at all events 
against legatees and next of kin, be invested in accordance with 
the power of investment given by the will in other securities. 
But if the executor should not convert funds standing in unautho- 
rised securities into authorised securities, he will be liable for 
any loss sustained in consequence ; and if they are placed out 
in improper investments, the cestui qui trust may charge the 
executor either with the money which ought to have been in- 
vested and interest, or with the amount of stocks which it would 
have brought if invested upon the stock in which it ought to 
have been invested. But if the executor has a discretion to 
invest in any of several securities, and he does not, he can only 
be charged with the capital and the profits it has actually made 
on the capital and 4 per cent, interest. 8 

And trust funds should not be allowed to remain out upon 
improper investments; but, in one case, where an executor 
abstained for a year and a half after the death of his testator 
from selling Mexican Bonds, in the hope that their price would 
increase, but in the result it fell, and he was compelled to sell 
for less then the bonds would have realised if they had been 
sold promptly, the executor was not charged with the loss, it 
appearing that he had exercised his discretion honestly. 8 The 

1 22 & 23 Vict. c. 35, s. 32, M. <fc G. 247. 
and 23 & 24 Vict c. 38, s. 11. g Buxton v. Buxton, 1 My. & 

9 Robinson v. Robinson, 1 De G. Cr. 80. 
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receipt of assets by an agent of the executor is the receipt of 
the executor, who will be charged with the assets received if the 
agent abscond, unless it was necessary and proper that the assets 
should be allowed to go into the agent's hands, as when he was 
a banker, and it was necessary to keep a small sum in his hands 
for the convenience of administration. 1 

It is provided by a recent statute 8 that " every will, deed or 
other instrument creating a trust, either expressly or by impli- 
cation shall, without prejudice to the clauses actually contained 
therein, be deemed to contain a clause in the words or to the 
effect following, that is to say, that the trustees or trustee for 
the time being of the said deed, will, or other instrument shall 
be respectively chargeable only for such moneys, stocks, funds 
and securities as they shall respectively actually receive, notwith- 
standing their respectively signing any receipt for the sake of 
conformity, and shall be answerable and accountable only for 
their own acts, receipts, neglects or defaults, and not for those of 
each other, nor for any banker, broker or other person with 
whom any trust moneys or securities may be deposited, nor for 
the insufficiency or deficiency of any stocks, funds or securities, 
nor for any other loss, unless the same shall happen through 
their own wilful default respectively; and also that it shall be 
lawful for the trustees or trustee for the time being of the said 
deed, will, or other instrument to reimburse themselves or him- 
self or pay or discharge out of the trust premises all expenses 
incurred in or about the execution of the trusts or powers of the 
said deed, will, or other instrument." This statute may be 
profitably read together with an admirable summary of the law 
upon this subject by Lord Cottenham: — " Although a personal 
representative, acting strictly within the line of his duty and 
exercising reasonable care and diligence, will not be responsible 
for the failure or depreciation of the fund in which any part of 
the estate may be invested, or for the insolvency or misconduct 
of any person who may have possessed it, yet if that line of duty 

* Drake v. Martyn, 1 Beav. a 22 & 23 Vict. c. 35, s. 31. 
525. 
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be not strictly pursued, and any part of the property be invested 
in funds or upon securities not authorised, or be put within the 
control of persons who ought not to be entrusted with it, and a 
loss be thereby eventually sustained, such personal representative 
will be liable to make it good, however unexpected the result, 
however little likely to arise from the course adopted, and how- 
ever free such conduct may have been from any improper 
motive. Thus, if he omit to sell property when it ought to be 
sold, and it be afterwards lost without any fault of his, he is 
liable ; or if he leave money due upon personal security which 
though good at the time afterwards fail. And the case is stronger 
if he be himself the author of the improper investment, as upon 
personal security or an unauthorised fund. Thus, he is not 
liable upon a proper investment in the Three per Cents for loss 
occasioned by the fluctuations of that fund, but he is for the 
fluctuations of any unauthorised fund. So, where the loss arises 
from the dishonesty or failure of any one to whom the possession 
of part of the estate has been entrusted: necessity, which includes 
the regular course of business in administering the property, 
will, in equity, exonerate the personal representative ; but if 
without such necessity he be instrumental in giving to the person 
failing possession of any part of the property, he will be liable, 
though the person possessing it be a co-executor or co-adminis- 
trator." 1 

If a person appointed executor acts as executor, although he 
renounces probate, and pays over assets which he has collected 
to the other executors who have proved the will, and which are 
afterwards lost by the default of such executors, he will be liable 
for the loss of these assets ; for, as he renounces, he ought not 
to meddle with the estate ; but it will be different if he merely 
assists the executors who .have proved or acts as their agent, as 
in collecting debts due to the estate. 2 And after an executor 
has proved he cannot be heard to say that in dealing with the 

1 dough v. Bond, 3 My. & Cr. My. 231 ; James v. Freareson, Y. 
496. & C. C. C. 370. 

a Dove v. Everard, 1 Russ. & 



138 THE LIABILITIES OF A 

estate he was dealing in any other than his representative 
capacity, and that he has renounced the office. 1 

The liability of husband and wife far devastavit where the 
wife is ike legal personal representative. — In these cases the rule 
is that the husband and his estate are personally liable for de- 
vastavit committed by the wife or by himself. 2 And the wife, 
after her husband's death, is , liable for his devastavits, and this 
so even if she become executrix or administratrix during the 
coverture, if the grant were obtained by her husband with her 
consent, 8 and it turns out that his estate is insufficient to repair 
his devastavits. 

A married woman, executrix or administratrix, has not a 
separate property in the assets of her testator or intestate; there- 
fore a writ of ne exeat regno will not be granted against her.— 
Moore v. Hudson, 6 Madd. 218. 

Claims against personal representatives ior devastavit are barred 
after six years by the Statute of Limitations. Persons injured 
by a devastavit are entitled to claim against a reversionary 
legacy given by the will to the executor and afterwards, but before 
devastavit, assigned by him. 4 But when an executor entitled to 
a specific legacy committed a devastavit and became bankrupt, 
the trustee in bankruptcy, and not the cestuis que trust of the 
testator's estate, was held entitled to the specific legacy. 5 But, 
of course, proof for the amount of the devastavit may be made 
in the bankruptcy. 

Charges not allowed to an executor. — It is an old rule that 
an executor or administrator shall have no allowance for his loss 
of time, care, and trouble in attending to the business of the 
estate which he is administering. This was laid down in the 
the case of Robinson v. Rett? where the executor had done 



1 Balchin v. Scott, 2 Ves. jun. 494. 

678. * Skinner v. Sweet, 3 Madd. 

* Adair v. Shaw, 1 Sch. & 244. 
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great service to the estate, to the detriment of his own business, 
and the rule has always been followed, even where the executor 
has at great personal inconvenience carried on the business of 
his testator, 1 and that whether the executor and the testator 
were in partnership or not. 8 Upon the principle, that a trustee 
shall not profit by his trust, an executor cannot charge the 
trust estate with work done for it by him in his professional 
capacity, as a solicitor, banker, auctioneer, factor, or the like, 
nor for such work done by a firm of which he is a partner, unless 
by agreement he is to take no part of the fees earned for such 
work, 8 for there is nothing to prevent a solicitor-executor from 
employing another solicitor to do work for the trust estate which 
ought to be done by a solicitor, on this account the costs of the 
town-agent of the solicitor-executorwill be allowed, 4 but the latter 
must not share the profits with his town agent. In one or two 
cases an inquiry has been ordered what would be a proper remune- 
ration to a solicitor-executor for his trouble, but these cases are 
altogether exceptional. 6 It was held by Lord Cottenham, in the 
case of Craddock v. Piper, 6 that a solicitor acting for the cestuis 
que trust, or for the trustees or any of them, is not disentitled to 
his costs as their solicitor by the fact that he is also one of the 
trustees. But this case has been repeatedly disapproved of, and 
cannot perhaps be relied on. Yet if the cestuis que trust, know- 
ing that a solicitor-executor has charged for his professional 
services, have, on the advice of another and independent solicitor, 
paid or allowed the sums charged and executed a general release, 
it would be very difficult for the cestui* que trust afterwards to 
open the settled account. 7 % 

The principle that executors are not to diminish the trust 
estate by such charges in their own favour does not apply where 



1 Barrett v. Hartley, LR2 273. 
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the executor makes a wholly adventitious gain without injury 
to the trust estate. Thus, a solicitor-executor laid out trust 
money on mortgage, and the mortgagor paid him fees for pro- 
fessional work done in reference to the mortgage. It was held, 1 
that the cestui* que trust was not entitled to those fees, for 
nothing was charged the estate for work done, and the fact that 
the possession of trust moneys ready for investment on mort- 
gage tended to bring the solicitor business could not be 
avoided. 

Trustees of West Indian estates are allowed a percentage for 
their actual management of them, but trustees of East Indian 
estates no longer have any such allowance. 

All the foregoing remarks are subject to the observation that 
the testator can expressly, or by implication, give his executor 
any profit or gift, and if he simply directs the executor to be 
remunerated for his time, trouble, or services, the Court will see 
to the fixing of the amount. 

Where an annuity is give to an executor so long as he executes 
the office of trustee, it ceases when he pays over the estate to 
the persons absolutely entitled, but not upon the mere institu- 
tion of a suit for the administration of the estate of the 
deceased. 2 And if a legacy is given to the executor conditional 
on his executing the trusts of the will, he must do the work 
to entitle himself to the legacy. Even if an act of God 
prevented him, he could not claim the legacy. 8 In the 
absence of all other means of procuring remuneration, the 
executor or administrator may bargain with his cestuis que 
trust for payment But this must be done before the per- 
formance of the duties of the office. No undue pressure must 
be put upon the cestwis que trust, for this is a kind of 
contract which the Court watches with jealousy ; 4 and the con- 
tract will be avoided if the trustee does not live to complete the 



1 Whitney v. Smith, L. B. 4 Sim. 25. 

Ch. App. 513. » Hanbury v. Spooner, o Beav. 

a Hull v. Christian, L. R. 17 630. 

Eq. 546 ; Baker v. Martin, 8 * Ayliffe v. Murray, 2 Atk. 58. 
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administration of the estate. 1 If the testator's direction or the 
contract be that the solicitor-trustee is to be at liberty to charge 
for professional services he can only charge for such services as 
an ordinary executor would have been justified in retaining a 
solicitor to perform. Thus he cannot charge for attendance at 
the Bank, on proctors, creditors, legatees, or for similar work. 2 
There is nothing to prevent a trustee contracting with the 
Court for remuneration. To the Court as to his cestui que trust, 
he may decline to undertake the trust without payment for his 
services. 

But although executors and administrators may not charge 
for their services, they may in reasonable cases employ agents 
and servants for hire, and charge the trust estate with the sums 
they have paid for the assistance of such persons. There is no 
rule of law which settles in what cases the employment of agents 
is to be considered reasonable, but perhaps it may be said that 
wherever a prudent owner would employ an agent or servant, 
an executor may do the like. Nor is there any restriction of 
the kind of agent or servant employed. It does not seem to be 
decisive that the testator has left his executor a legacy for his 
trouble, unless the testator has expressly declared that in con- 
sideration of it his executor is personally to do the whole work 
of administration. In the Chancery Division, "the case of 
appointing a trustee to be receiver is extremely rare, and only 
where he will act without emolument." 3 But the Court some- 
times appoints an executor to be consignee with the ordinary 
profits. 

An executor has no right to retain large balances in his 
hands unemployed, and if he does, the Court will charge 
him with interest, the rate of which will depend upon 
the degree of his negligence or criminality, but is usually 
4 per cent. 

It is of course a high breach of trust for an executor to employ 



1 Gould v. Fleetwood, 3 P. 325. 
Wms. 251 n. 8 Per Lord Eldon, SyJces v. 

9 Harbin v. Darby, 28 Beav. Hastings, 11 Ves. 364. 
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the trust moneys in his private business, and this breach of 
trust is considered to be committed when an executor pays the 
trust moneys to his general account at his bankers, 1 or if he put 
it into his own trade, or the trade of another person from which 
he is to derive certain stipulated profits. In all these cases 
the executor must account for and make good all losses, if the 
fund should be lost, and all profits, if profits should be made. 
If, however, the cestui qui trust prefer it he may charge the 
executor with 5 per cent, interest rather than with the actual 
profits, an<i if the executor was directed by the will to accumu- 
late, he will be charged compound interest. 2 

But a person who is merely a constructive trustee, and wl*Q 
employs trust funds in his business, will have an allowance for 
his skill and trouble in the employment of the funds, which is 
to be deducted from the profits made, and for which he must 
account. This is the case of a surviving partner who retains the 
share of the deceased partner in the business, instead of paying 
it over to the representatives of the deceased. In the important 
case of Vyse v. Forster* the testator was partner in a business 
under an agreement by which on his death his share was to be 
bought by the surviving partners at a certain price to be 
ascertained, and to be paid with 5 per cent, interest by four 
half-yearly instalments. The price of the share was ascertained 
but not paid, and remained for some years in the business, 
being treated in the firm's books as a debt bearing 5 per cent, 
compound interest. One only of the residuary legatees filed a 
bill against the executors, who were some of the partners in the 
firm, but it was held by the House of Lords that the plaintiff 
^ was not entitled to an account of the profits of the partnership, 
and that although the executors had been guilty of delay in 
getting in the debt due by the firm, they were only liable to the 
plaintiff for her share, and 5 per cent, compound interest. The 



i Docker v. Somes, 2 My. & K. Ch. 233 ; Raphael v. Boehm, 
665. 11 Ves. 92, 13 Ves. 407. 

1 Burdick v. Garrick, L. R. 5 » L. R 7 H. L. 318. 
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circumstances of the case were, however, of great hardship, and 
executors cannot be advised to go a line over the actual decision. 
As to persons who borrow trust funds from trustees, knowing 
that the funds are trust funds, and use it in trade, the cestui* que 
trust cannot make the borrowers account for profits, but only 
for principal and interest. 1 

Executors and administrators are entitled to be reimbursed 
every reasonable expense out of pocket to which they have been 
put in the administration of the trust estate ; a clause in the 
will providing for this reimbursement is unnecessary, and a 
legacy to the executor for his trouble does not take the 
right to it away. But they must bear personally all costs 
and expenses which have been occasioned by their own negli- 
gence or default. 

In pursuance of the principle which governs the relation of 
executor and beneficiary that the executor ought neither to 
profit nor lose by his trust, he is entitled to be indemnified by 
the beneficiaries against all liabilities incurred and losses 
suffered by him in the reasonable and proper administration of 
the estate, as if without his own default he is sued as executor, 
and becomes liable for costs or damages, or is personally 
charged because he holds shares belonging to the trust estate in 
his own name. 2 

For those expenses and losses properly incurred the executor 
has a lien upon the trust estate which must be paid before the 
costs of a suit for the administration of the deceased s estate. 
Persons employed by the executor in administering the estate 
have no such lien. 

An executor is bound to collect and administer the assets 
himself, but in cases in which an owner would employ assistance, 
as that of counsel, solicitors, accountants, brokers, or debt col- 
lectors, he may employ such assistance, and charge the estate 
with the reasonable cost of it; 8 and if an executor jpy off 



1 Stroud v. Gwyer, 28 Beav. 328. 
130. 8 Jones v. Powell, 6 Beav. 418. 

» James v. May, L. R 6 H. L 
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creditors of the estate out of his own pocket, having no 
available assets for such payments, he will be allowed repay- 
ment out of the assets when they come in, both principal 
and interest. 1 



1 Lewis v. Lewis, 13 Beav. 82. 



CHAPTER XIII. 

ACTIONS BY AND AGAINST LEGAL PERSONAL REPRE- 
SENTATIVES. • 

Trustees, executors, and administrators may sue and be sued on 
behalf of or as representing the property or estate of which they 
are trustees or representatives without joining any of the parties 
beneficially interested in the trust or estate, and shall be con- 
sidered as representing such parties in the action ; but the Court 
or a judge may, at any stage of the proceedings, order any of 
such parties to be made parties to the action, either in addition 
to or in lieu of the previously existing parties thereto. 1 

In any case in which the right of an heir at law or the next 
of kin, or a class, shall depend upon the construction which the 
Court may put upon an instrument, and it shall not be known 
or be difficult to ascertain who is or are such heir at law or next 
of kin, or class, and the Court shall consider that in order to save 
expense, or for some other reason, it will be convenient to have 
the question or questions of construction determined before such 
heir at law, next of kin, or class, shall have been ascertained by 
means of inquiry or otherwise, the Court may appoint some one 
or more person or persons to represent such heir at law, next of 
kin, or class, and the judgment of the Court in the presence of 
such person or persons shall be binding upon the party or parties 
or class so represented. 2 

No action shall be defeated by reason of the misjoinder of 
parties, and the Court may in every action deal with the matter 

i Enlos of Court, Ord. XVI, r. * Ord. XVI., r. 9a ; Client vr v. 

7a. Phillips, L. 17. 4 (/li. Piv. 230. 

L 
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in controversy, so far as regards the rights and interests of the 
parties actually before it. The Court or a judge may, at any 
stage of the proceedings, either upon or without the application 
of either party, and on such terms as may appear to the Court or 
a judge to be just, order that the name or names of any party 
or parties, whether as plaintiffs or as defendants, improperly 
joined, be struck out, and that the name or names of any party 
or parties, whether plaintiffs or defendants, who ought to have 
been joined, or whose presence before the Court may be necessary 
in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the 
action, be added. 1 

Claims by or against an executor or administrator as such 
may be joined with claims by or against him personally ; pro- 
vided that the last-mentioned claims are alleged to arise with 
reference to the estate in respect of which the plaintiff or 
defendant sues or is sued as executor or administrator. 2 

As regards actions which continue in the legal personal 
representatives of a deceased person, it has been enacted that 
an action shall not become abated by reason of the marriage, 
death, or bankruptcy of any of the parties, if the cause of action 
survive or continue, and shall not become defective by the 
assignment, creation, or devolution of any estate or title pendente 
lite? 

In case of the marriage, death, or bankruptcy, or devolution 
of estate by operation of law, of any party to an action, the Court 
or a judge may, if it be deemed necessary for the complete 
settlement of all the questions involved in the action, order that 
the husband, personal representative, trustee, or other successor 
in interest, if any, of such party, be made a party to the action, 
or be served with notice thereof in such manner and form as 
hereinafter prescribed, and on such terms as the Court or judge 
shall think just, and shall make such order for the disposal of 
the action as may be just. 4 



1 Old. XVI., r. 12. 3 Ord. L., r. 1. 

2 Ord. XVII., r. 5. * Ord. L., r. 2. 
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In case of assignment, creation, or devolution of any estate, or 
title pendente lite, the action may be continued by or against 
the person to or upon whom such estate or title has come or 
devolved. 1 

When by reason of marriage, death, or bankruptcy, or any 
other event occurring after the commencement of an action, and 
causing a change or transmission of interest or liability, or by 
reason of any person interested coming into existence after the 
commencement of the action, it becomes necessary or desirable 
that any person not already a party to the action should be made 
a party thereto, or that any person already a party thereto should 
be made a party thereto in another capacity, an order that the 
proceedings in the action shall be carried on between the con- 
tinuing parties in the action, and such new party or parties, may 
be obtained ex parte on application to the Court or a judge 
upon an allegation of such change or transmission of interest or 
liability, or of such person interested having come into existence. 2 

An order so obtained shall, unless the Court or judge shall 
otherwise direct, be served upon the continuing party or parties 
to the action, or their solicitors, and also upon each such new 
party, unless the person making the application be himself the 
only new party; and the order shall from the time of such 
service, subject nevertheless to the next two following rules, be 
binding on the persons served therewith, and every person served 
therewith who is not already a party to the action, shall be 
bound to enter an appearance thereto within the same time and 
in the same manner as if he had been served with a writ of 
summons. 3 

When any person who is under no disability, or under no 
disability other than coverture, or being under any disability 
other than coverture, but having a guardian ad litem in the 
action, shall be served with such order, such person may apply 
to the Court or a judge to discharge or vary such order at any 
time within twelve days from the service thereof.* 



1 Ord. L., r. 3. 8 Ord. L., r. 5. 

2 Ord. L., r. 4. 4 Ord. L, r. 6. 
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Where any person being under any disability other than 
coverture, and not having had a guardian ad litem appointed in 
the action, is served with any such order, such person may apply 
to the Court or a judge to discharge or vary such order at any 
time within twelve days from the appointment of a guardian or 
guardians ad litem for such party, and until such period of 
twelve days shall have expired such order shall have no force or 
effect as against such last-mentioned person. 1 

Where there are several executors or administrators they 
should all be joined as plaintiffs, those who have renounced or 
who have not proved excepted. And if the plaintiff or plaintiffs 
sues or sue, or the defendant or any of the defendants is sued 
in a representative capacity, e.g., as executor, the indorsement 
of claim on the writ shall show in what capacity the plaintiff or 
plaintiffs, defendant or defendants sues or sue, or is or are sued. 2 
Therefore, in an ordinarv creditor's action for administration of 
the real and personal estate of a deceased debtor the action 
must be by the plaintiff on behalf of himself and all the other 
creditors, and the writ must be indorsed accordingly. 3 

It has already been stated that the choses in action of the 
deceased survive to his executor or administrator, except in a 
few cases, as where the chose in action was joint, in which case 
the survivor must sue, unless the interest in a covenant be 
several and not joint. In that case, even though the language 
of the covenant be joint, the executor of the covenantee first 
dying may sue. And in cases of trade debts, although the sur- 
vivors alone sue and recover, they will have to account to the 
executors of the deceased for his share. 4 And choses in action 
formerly joint at law were often severed in equity, e.g., mortgage 
debts. 

When the executor or administrator sues upon choses in action 
which accrued in the life of the deceased, he sues in his repre- 
sentative capacity ; but where the chose in action first accrues 
after the death of the deceased, or the damages sued for will be 

1 Ord. L., r. 7. 540. 

2 Ord. III., r. 4. * Lane v. Drinkwater, 1 Cr. 
8 Re RoyJe, L. E. 5 Ch. Div. M. & E. 599. 
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assets when recovered, the executor or administrator may sue in 
his representative capacity, or personally, as he likes. 1 

If either party to an action wishes to deny the right of any 
other party to claim as executor or as trustee, whether in bank- 
ruptcy or otherwise, or in any representative or other alleged 
capacity, he shall deny the same specifically. 2 

If the representative title is denied, it will be proved by pro- 
duction at the trial of the probate or letters of administration. 
An examined copy of a lost probate has been held evidence of 
the plaintiff's executorship. And the Act Book of the Court of 
Probate (or, by statute 14 & 15 Vict. c. 99, s. 14, a copy of it), 
containing an entry of the probate, is also sufficient evidence. 3 
So an exemplification of letters of administration granted by the 
Court is sufficient proof.* If the plaintiff is an administrator 
de bonis non, he need only produce the letters of administration 
de bonis non, without the probate or letters granted to the 
previous executor or administrator. 6 But the plaintiff does not 
show a right to sue where he sues for more than the amount 
represented by the stamp on his probate or on letters of adminis- 
tration. 6 As the title of a plaintiff-executor relates back to the 
death and not to the probate, a debtor to the deceased sued by 
an executor who has not proved may be in a dilemma, for if he 
defends the action, the executor may take probate just before 
the trial, and the defendant will have to pay all the costs of the 
action ; and if the defendant does not defend, the plaintiff may 
never prove, and the defendant may have to pay over again to 
the person who ultimately takes out administration to the 
deceased. To meet this case, the Court has, upon an interlocu- 
tory application, stayed all proceedings in the action until pro- 
bate obtained and shown to the defendant for his inspection. 7 

Where a legal personal representative sues or is sued as such, 

1 Shijmanv. TJwmpson t W tiles, Hardw. 108. 

103. 8 Catherwood v. Cliaband, 1 

» Ord. XIX, r.,11. B. & C. 150. 

8 Hoe v. Nelthorpe, 3 Salk. • Hunt v. Stevens, 3 Taunton, 

154; Cox v. Allingham, Jac. 514. 113. 

4 Kempton v. Cross, Cos. temp. 7 Webb v. At Jans, 14 C. B. 401. 
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and there were mutual debts between the deceased and the 
other party to the action, the right of set-off arises. 1 This right 
has been denied in cases in which one of the debts arose after 
the death of the deceased, but the doctrines of equity upon the 
question of set-off will now prevail, according to the Judicature 
Act, 1873, s. 25, sub-s. 11, and the disposition under the new 
practice is to dispose of all matters in dispute, as far as possible, 
in one action. 

The Statute of Limitations runs against a legal personal 
representative in regard to a chose in action of the deceased 
from the time the chose in action accrued to the deceased, with- 
out any allowance for the interval between the death of the 
deceased and the grant of probate or administration. 2 But 
where the chose in action first arises in that interval the statute 
runs only from the grant of administration. 3 It used to be said 
that where a plaintiff sued and died before judgment, and then 
before administration taken out to his estate, the debt became 
statute barred, the executor might, notwithstanding the statute, 
within a year begin a new action ; but now the old action would 
not abate by the plaintiff's death. 4 

An executor may bring an action to prevent the unauthorised 
or improper publication of letters or manuscript written by the 
deceased. In the case of Thompson v. Stanhope, Ambl. 734, 
the publication of Lord Chesterfield's Letters to his Son was 
restrained. 

It seems that admissions made by a legal personal representa- 
tive before his appointment are admissible in evidence against 
him afterwards, 5 but that admissions by one co-executor are not 
admissions against his co-executors, unless they were made by 
the former in his representative character. 6 

It was formerly necessary for executors to revive judgments 

1 2 Geo. II. c, 22, s. 13 ; 5 B. & A. 204. 
Tucker v. Tucker, 4 B. & A. 745. « K. S. C. Ord. L. 

2 Hickman v. Walker, Willes, 5 Smith v. Morgan, 2 M. k 
27 ; Penny v. Brice, 18 C. B. K S. Bob. 257. 

393. 6 Foxy. Waters, 1 2 A. & E. 43. 

8 Murray v. East India Co., 
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obtained by the deceased before they could proceed to execu- 
tion ; but now it is provided that where six years have elapsed 
since the judgment, or any change has taken place by death or 
otherwise in the parties entitled or liable to execution, the 
party alleging himself to be entitled to execution may apply to 
the Court or a judge for leave to issue execution accordingly, 
and such Court or judge may, if satisfied that the party so 
applying is entitled to issue execution, make an order to that 
effect, or may order that any issue or question necessary to 
determine the rights of the parties, shall be tried in any of the 
ways in which any question in an action may be tried, and in 
either case such Court or a judge may impose such terms as 
to costs or otherwise as shall seem just. 1 

Legal personal representatives, being parties to actions, have 
the same rights and liabilities as to costs as ordinary litigants, 2 
and they cannot sue or defend in formd pauperis. 2 

The revocation of a temporary grant of administration does not 
prejudice actions already begun by the temporary administrator. 3 

Formerly in equity, and since the Judicature Acts in any 
Court, one executor may sue another ; but it seems that if the 
action arise out of an unpaid mortgage debt the plaintiff 
should ask for a sale and not for foreclosure. 4 

Various provisions have been made by statute for the protec- 
tion of executors and administrators in the business of adminis- 
tration. It has already been shown that by the Act 22 & 23 
Vict. c. 35, s. 29, they may distribute the assets after general 
notice to creditors and others to send in their claims, having 
regard only to those of which they have notice; and by the 
following section of the Act, they may by petition or summons, 
without beginning an action, apply to any judge of the Chancery 
Divison for his advice and direction on any question concerning 
the management or administration of the assets, and if the facts 
be honestly laid before the judge, the executors or administra- 
tors will be indemnified upon their acting on the opinion or 

1 E. S. 0. Ord. XLIL, r. 19. Fowler v. Davies, 16 Sim. 182. 
8 3 & 4 Will. IV. c. 42, s. 31, 8 20 & 21 Vict. c. 77, s. 76. 
and R S. C. Ord. LV. r. 1 : 4 Lucas v. SecUe, 2 Atk. 56. 
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direction of the judge. But this section has received a some- 
what narrow construction, and the Court has been disinclined to 
act much upon it. Questions of construction and declarations 
of rights will not, therefore, be decided or made under it, and 
the questions asked should be confined to those concerning the 
best manner of managing the estate. 1 By an earlier statute, 
13 & 14 Vict. c. 35, questions of the construction of instruments 
or of title to property, or of jcontracts relating to property, may 
be brought before the Court by a special case in which execu- 
tors may concur, and they may act upon the decree made upon 
such case, and shall be indemnified for so* doing. By the 19th 
section of the same Act, amended by 23 & 24 Vict. c. 38, " it 
shall be lawful for the said Court, upon the application of the 
executors or administrators of any deceased person, by order to 
be made upon motion or petition of course, and to be in the 
form or to the effect set forth in the schedule thereto, with such 
variations as circumstances may require, to refer it to one of the 
Masters of the said Court, to take an account of the debts and 
liabilities affecting the personal estate of such deceased person 
and to report thereon: Provided always, that no such order 
shall be made pending any proceedings to administer the estate 
of such person, and that in case at any time after the making of 
such order, any decree or order for administering the estate of 
such deceased person shall be made, it shall be lawful for the 
said Court, by decree or order, to stay or suspend the proceed- 
ings under such order of course on such terms and conditions, if 
any, as to the said Court shall seem just." By other sections of 
the Act the Court is empowered to order payment of debts and 
liabilities allowed by the chief clerk, but not paid or provided 
for by appropriation, and to order such a part of the assets of the 
deceased to be appropriated to the payment of any contingent 
liability allowed, and to be invested for the purpose as it may 
deem right, and to restrain proceedings of creditors at law 
(although such power of restraining by injunction has been 
taken away by the Judicature Acts, and application to the Court 

1 Re Lorenz, 1 Dr. & Sm. 401. 
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in which the action desired to be restrained is brought, substi- 
tuted) ; and by another section of the Act, executors and adminis- 
trators making payments or disposing of the assets after, and 
having regard to such certificate, are to be as amply indemnified 
as if they had acted under the order of the Court itself. 

By the Trustee Relief Act, 10 & 11 Vict. c. 96, provision 
is made for the relief of executors and administrators from 
their responsibility for the administration of trusts in many 
cases of difficulty. By that Act it is enacted, " That all trustees, 
executors and administrators, or other persons, having in their 
hands any money belonging to any trust whatsoever, or the 
major part of them, shall be at liberty, on filing an affidavit 
shortly describing the instrument creating the trust, according 
to the best of their knowledge and belief, to pay the same, 
with the privity of the Paymaster-General of the Chancery 
Division, into the Bank of England, to the account of such 
Paymaster-General in the matter of the particular trust 
(describing the same by the names of the parties, as accurately 
as may be, for the purpose of distinguishing it), in trust to 
attend the orders of the said Court ; and that all trustees or 
other persons having any annuities or stocks standing in their 
names in the books of the Governor and Company of the Bank 
of England or of the East India Company, or South Sea Com- 
pany, or any government or parliamentary securities standing 
in their names, or in the names of any deceased persons oi 
whom they shall be personal representatives, upon any trust 
whatsoever, or the major part of them, shall be at liberty to 
transfer or deposit such stocks or securities into or in the name 
of the said Paymaster-General, with his privity in the matter 
of the particular trust (describing the same as aforesaid), in 
trust to attend the orders of the said Court ; and in every such 
case the receipt of one of the cashiers of the said Bank for the 
money so paid, or in the case of stocks or securities, the 
certificate of the proper officer of the transfer or deposit of 
such stocks or securities, shall be a sufficient discharge to such 
trustees or other persons for the money so paid, or the stocks 
or securities so transferred or deposited." 
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A later statute, 12 & 13 Vict. c. 74, extends the provisions of 
the Trustee Eelief Act to cases in which the majority of the 
executors or administrators wish to pay money into Court under 
that Act, but the consent of the minority cannot be obtained, 
in which cases the Court is empowered to order a transfer or 
payment into Court. 

Another common means of procuring protection in difficult 
cases of administration is the institution of an action in the 
Chancery Division (a creditor, or legatee, or next of kin being 
usually plaintiff, and the legal personal representatives defend- 
ants) for the administration of the estate, personal, or real and 
personal, of the deceased, whereupon the executor is protected 
by his obedience to the decree of the Court. The Court of 
Chancery favoured such suits, for they enabled it to introduce 
into the administration of the assets the equitable doctrines of 
the Court upon that subject. And the equality in which the 
Court delighted was pursued by means of injunctions, which, 
when a decree for administration under which creditors had a 
present right to prove their debts had been made, restrained 
creditors from proceeding at law to recover their debts and any 
person from taking other proceedings in another country to 
administer personalty. 1 But before decree injunctions would 
not be granted restraining creditors, for the Court proceeded on 
the ground that the decree was in effect a judgment for all 
the creditors. 2 Creditors restrained were allowed their costs 
incurred before they had notice of the administration decree, 8 
but not those incurred afterwards. 3 It was the duty of the 
executor after an administration decree to be diligent in pro- 
curing creditors' actions to be stayed, for if he were negligent 
and the creditors proceeded to execution, the executor might be 
liable as for a devastavit, or only allowed to stand in the shoes 
of the creditor. 4 It was, therefore, improper for an executor to 



i WhitaJcer v. Wright, 2 Hare, & G. 137. 
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take any steps in the creditors' actions after the decree, and if 
with notice of the decree a creditor obtained judgment at law 
and levied execution out of the assets, the Court of Chancery 
would compel him to return such of the assets as he had taken 
under the execution. 1 

Upon the question whether a creditor who had obtained 
judgment against an executor before the decree would be 
restrained from proceeding to execution the decisions were 
conflicting, and the order view was that if the judgment were 
de bonia propriis, i.e. t to be satisfied out of the executor's own 
goods, the Court would not grant an injunction, although it 
would do so if the judgment were de bonis testatoris, i.e., to be 
satisfied out of the assets, or that the injunction would go only 
to protect the assets, although there was no essential difference 
in result between judgments de bonis testatoris and de bonis 
propriis, for judgments of the former kind are conclusive that 
the executor has assets, and by action upon it he may be 
charged personally, and if payment be made thereon by the 
executor he has a right to recoup himself out of the assets. 8 

But the later cases support the view that judgments of either 
kind against the executor would not be allowed to be carried 
into execution. This was held even where the proceeding was 
on a scire facias on a judgment obtained against the testator. 3 
And in a similar case Lord Langdale restrained the judgment 
creditor from proceeding either against the assets or against the 
executor personally. 4 And upon the same principle that one 
creditor is not to be allowed a preference over the others, after 
administration decree, creditors suing the heir at law have 
been restrained by the Court. But in a late case, where judg- 
ment de bonis testatoris was obtained by a creditor against the 
executor before the administration decree, the Court refused to 
stay execution. 5 Now, by the Judicature Acts, the jurisdiction 

1 Clark v. Ormond, Jac. 122. Vernon v. TlielluBson, 1 Ph. 

1 Fielden v. Fielden, 1 Sim. & C. C. 466. 

Stu. 255; Buries v. Poppleioell, 10 4 Kirby v. Barton, 8 Beav. 45. 

Sim. 383 ; Vernon v. Thelhmon, 8 Vincent v. Godson, 3 De G. 

1 Ph. C. C. 466. Sm. 717. 
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of the Chancery Division to restrain actions in other Courts no 
longer exists, and, instead, applications may be made to the 
Courts in which such actions are laid to stay proceedings upon 
them. 

Actions against Legal Personal Representatives. — A some- 
what different rule as to parties applied where the legal 
personal representatives were plaintiffs to that followed where 
they were defendants. In the latter case, all the appointed 
representatives who had administered and were alive were, it 
was held, to be joined, together with the husbands of such of 
them as were married women. 1 But now married women may, 
by leave of the Court or a judge, sue or defend without their 
husbands and without a next friend, on giving such security (if 
any) for costs as the Court or a judge may require (Rules of 
Court, Order XVI., r. 8). Formerly a defendant could not be 
sued in the same action on one cause of action in his repre- 
sentative capacity, and on another cause of action personally, 
but this is now regulated by the Rules of Court, Order XVII., 
r. 5, which enacts that claims by or against an executor or 
administrator as such may be joined with claims by or against 
him personally, provided the last-mentioned claims are alleged 
to arise with reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor or adminis- 
trator, but this rule does not apply to counter-claims, and it has 
already appeared that as a plaintiff's cause of action and a 
set-off must be mutual and due in the same right, an executor 
sued as such cannot set-off a debt due to him personally. 2 

By the Rules of Court, Order III., r. 4, if a defendant is sued 
as executor or administrator, the writ of summons must declare 
that fact. 

A legal personal representative can only be sued in the 
country whose Court has granted him probate or administration. 
An executor who has only taken probate in France cannot 
therefore be sued in this country, 3 but there is an exception in 

1 Aylworth v. Fenn, 1 Freem. 691. 
351. * Flood v. Patterson, 29 Beav. 

a Bishop v. Church, 3 Atk. 295. 
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regard to executors de son tort, whose intermeddling makes 
them liable to be sued as executors. Difficult questions 
formerly arose in regard to venue in actions against executors 
and administrators, and whether it was local or transitory. But 
now by the Rules of Court, Order XXXVI., r. 1, which applies, 
so far as the plaintiffs option is concerned, to Chancery suits, it 
is enacted that there shall be no local venue for the trial of any 
action, but when the plaintiff proposes to have the action tried 
elsewhere than in Middlesex, he shall in his statement of claim 
name the county or place in which he proposes that the action 
shall be tried, and the action shall, unless a judge otherwise 
orders, be tried in the county or place so named, and when no 
place of trial is named in the statement of claim, the place of 
trial shall, unless a judge otherwise orders, be the county of 
Middlesex. 

Formerly no action of debt lay at law against an executor or 
administrator in cases where the testator or intestate could have 
waged his law, except in the Exchequer, where there was no 
wager of law ; but wager of law has been abolished, and an 
action of debt or simple contract is now maintainable in any of 
the common law Courts against any executor or administrator 
(3 & 4 Will. IV. c. 42, ss. 13 and 14). By another statute, 4 & 5 
Anne, c. 16, s. 27, actions of account were made maintainable 
against executors and administrators at law. No action, it was 
held, lay at law for a general legacy, or for a next of kin's share 
of the intestate's estate, but actions were allowed at common 
law against executors for specific legacies after the executors had 
assented to the legacies, for the assent vested the property in 
the legatees, and such actions were also maintainable against 
executors for other kinds of legacies where the executors had 
ceased to hold the subject of the legacy sued for as executors, 
and by their conduct had converted themselves into trustees 
for the legatees. 1 Cognovits and warrants of attorney to confess 
judgment are revoked by the death of either party. 

1 Deelcs v. Slrutt, 5LR 690 ; Williams v. Lee, Atk. 223 ; Hart 
Jones v. Tanner, 5 B. & C. 542 ; v. Minars, 5 Cr. & M. 700. 



158 A CTIONS B Y AND A GAINST 

Where several executors or administrators are defendants 
they may plead different defences, and judgment may go against 
one or more of them, and in favour of the others. They or any 
of them may plead every defence which the deceased, if living, 
might have pleaded, and they may also set up several defences 
peculiar to persons sued in their representative capacity. It 
has been held that unless where the plaintiff sets up that a 
devastavit has been committed, an executor cannot plead his 
own bankruptcy. 1 The defendant may plead ne unques executor, 
and that he has never administered as executor ; that is, that he 
is not executor or administrator, and upon that the plaintiff 
must prove that he is, by calling for production of the probate 
or letters of administration, and proving them, if not produced, 
by secondary evidence, and showing the identity of the defendant 
with the person named executor or administrator therein, or by 
showing that the defendant has made himself executor de son 
tort The defendant who succeeds upon this plea will have 
judgment, but of course the plaintiff may recover against the 
other defendants who can make no defence of that or any other 
kind. An administrator whose letters of administration have 
been revoked may plead the revocation, but he should state and 
prove that while administrator he fully administered all the 
assets which he received, or accounted for them to his suc- 
cessor. 2 

As a general judgment against a legal personal representative 
is conclusive against him that he has assets to satisfy it, if an 
executor or administrator has not assets to satisfy a creditor's 
demand, following a due course of administration, he should 
plead plene administravit, or plene adminisbravit pi'ceter, a 
certain sum, and riens ultra. In the former plea he will deny 
that he has any of the goods of the deceased to administer, or 
had any at the beginning of the action or since ; and if the 
defendant be an executor's executor he will add that his 
testator fully administered, or that if the latter committed a 

1 Serle v. Bradshaw, 2 Cr. <fc 2 Packman'* CW', 6 Co. 182. 
M. 148. 
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devastavit, he (the defendant) has no assets wherewith to 
answer it. 1 In pleading this plea the defendant must have 
regard to the due course of administration, and if the assets are 
insufficient to satisfy all the creditors, he must to an action by 
an inferior creditor plead this plea, and state the existence of 
previous judgments against him, or superior debts, which will 
exhaust the assets in his hands. "But as judgments against him, 
differing from judgments against the deceased, are conclusive 
against him that he has assets, if the plaintiff can show that 
any of the judgments are fraudulent, he will be entitled to a 
general judgment for so much as the fraudulent judgment is 
for. 2 Upon the trial of the plea of plene administravit or 
plene administravit prceter, the defendant may plead or prove 
that he has used the assets to pay debts of a nature higher than 
or equal to the plaintiff's, including his (the defendant's) own 
debt, which he may retain, or to pay debts of inferior degree, 
paid without knowledge of the plaintiff's claim. 3 A fortiori, 
the plaintiff cannot resist the payment of inferior debts if he 
by his conduct has induced the defendant to pay them. 4 In 
reference to the inventory delivered by an executor on proving 
the will, it was held that it was not of itself evidence of assets 
come to an executor's hands, but the amount of the probate 
stamp is admissible to raise a presumption of the amount of 
assets. Where an executor has not made any application for 
the return of the duty which he may have paid in excess, it is 
a step in evidence towards proving an admission of assets to the 
amount, but it is not conclusive, and much might depend on the 
amount overpaid and the pecuniary condition in life of the 
executor. 5 It is now settled that upon a plea of plene adminis- 
travit or plene administravit prceter, the defendant is only 
to have judgment entered against him for so much of the debt 



1 Wells v. Fydell, 10 East. 388. 

315. 4 Stroud v. Stroud, 7 M. & Gr. 

■ Williams v. Fowler, 1 Str. 417. 

410. 8 Lazonby v. Rawson, Sm. & G. 

3 lliclry v. JIayter, G T. K. 267. 
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as the amount of assets proved to be in . his hands, 1 and where 
assets are proved against some of the executors and not against 
the others, judgment will go against the former but in favour 
of the latter. 2 Upon a plea of plene administravit, the plaintiff 
may elect not to contest the plea, but to take a judgment for 
his debt and costs quando acciderint, i.e., out of assets which 
may come to the defendant's hands after the beginning of that 
action, 3 and these the plaintiff may get at by an action of debt 
upon the judgment when they have come to the defendant's 
hands. As the costs fall upon the executor when by wrongful 
pleas he drives the plaintiff to trial, who otherwise might have 
taken judgment quando acciderint, an executor should beware 
of pleading unnecessary pleas. But if the executor succeed 
altogether upon one plea he will not be visited with costs 
because he has failed upon another plea. 4 

It has been already observed that a personal representative 
may rely upon the Statute of Limitations, although he is not 
bound to do so. It was doubtful whether even an express 
promise by one executor to pay a debt statute-barred took the 
debt out of the statute as against his co-executors ; but now, by 
statute 9 Geo. IV. c. 14, s. 1, it certainly does not, and every 
acknowledgment or promise to pay must, in order to bar the 
statute, be in writing ; but a plaintiff may recover against such 
of the executors as have in writing acknowledged the debt, and 
be defeated as to the others. By a later statute, 19 & 20 Vict, 
c. 97, s. 14, part payment by one executor or administrator does 
not revive a statute-barred debt as against the other executors 
or administrators. When the statute has begun to run, it 
continues to run. 

When a plaintiff recovers judgment against an executor or 
administrator in his representative capacity, the judgment, unless 
quando acciderint, is for the debt de bonis testatoris, out of the 
assets, and for the costs de bonis testatoris et si non de bonis 

1 Harrison v. Beccks, see 3 3 Smith v. Tateham, 2 Exch. 
T. R. 688. 205. 

2 Cousins v. Paddon, 2 C. M. 4 Edwards v. Bethel, 1 B. & A. 
& H. 558. 254. 
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propriis, out of the assets, but if there are none, then out of 
the defendant's own goods ; but in two cases, viz., where the 
defendant unsuccessfully pleads a release to himself, or ne 
unques executor or administrator, the judgment will be for 
both debt and costs de bonis testatoris et si non de bonis 
propriis. The form of the judgment matters little, for the 
judgment is conclusive that there are assets to satisfy it, and if 
in fact there are not, the judgment creditor may recover per- 
sonally from the defendant in an action of debt, for the non- 
payment of the judgment argues a devastavit And where an 
executor or administrator commits a devastavit and dies, his 
legal personal representative may be sued in his representative 
capacity in respect of the devastavit. 

Execution on Judgments de Bonis Testatoris. — There are 
several ways of obtaining execution upon such judgments, 
which, as already stated, are conclusive of the existence of assets, 
so that if a writ of fieri facias de bonis testatoris be returned 
unsatisfied, a devastavit is shown at once, and an action of debt 
upon these facts may be forthwith brought against the executor 
or administrator, and judgment had against him in his personal 
capacity. Secus, if the judgment were against the deceased. 
To such an action there can be no defence, except, perhaps, that 
there were assets, and that the sheriff might have taken them 
under the fi. fa. The same rights and obligations survive to 
the legal personal representatives of the judgment creditor and 
executor-debtor, except that the legal personal representative of 
the latter might, in an action to charge him for the devastavit of 
the first executor, plead that he, the second executor, had fully 
administered all the assets of the first executor come to his 
hand. Formerly, when a defendant died after judgment against 
him, and before execution, it was necessary to revive the judg- 
ment against his executor, but now by R. S. C, Order XLIL, r. 
19, an application for leave to issue execution is alone neces- 
sary. 

Another means of procuring execution upon a judgment de 
bonis testatoris was, if the sheriff returned nulla bona to a writ 
of fieri facias de bonis testatoris, and also that there had been 

M 
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a devastavit, which he might safely do, to sue out execution im- 
mediately by writ of fieri facias de bonis propriis. But if the 
sheriff returned nulla bona merely, then by a scire fieri in- 
quiry, upon which the defendant* was called on to show cause 
why execution should not be levied de bonis propriis, and on 
which he could not show a deficiency of assets, execution de 
bonis propriis might be awarded. 

Subject to some limitations, legal personal representatives are 
subject to the London Mayor's Court custom of foreign attach- 
ment. 1 

i Comyn's Digest, Attachment D. 



CHAPTER XIV. 



ADMINISTRATION SUITS. 



The Court of Chancery early assumed jurisdiction over the 
administration of the estates of deceased persons and encouraged 
suits brought for the purpose of procuring such administration 
to be done by the Court. In virtue of that jurisdiction it 
entertained bills against the legal personal representatives of 
deceased persons calling upon them to account and to discover 
assets, as well as bills by creditors for payment of debts, and bills 
by persons interested as beneficiaries in the disposition of the 
ZL for payment of their legacies or shares. This jurisdiction 
was also used to defeat the legal preferences for certain classes 
of creditors, and sometimes for hindering creditors, payment to 
whom it was desired to delay. Administration actions are 
sometimes, notwithstanding their expense, brought for the last 
purpose even at the present day. Administration actions are 

Where an administration action is begun by a creditor, he 
sues generally on behalf of himself and all the other creditors 
for an account of the assets and for the due administration of 
the estate. The commencement of such an action does not 
paralyse the process of administration by the legal personal re- 
presentative, or prevent other creditors from beginning similar 
or other actions ; for until a decree is made by the Court the 
plaintiff may, and upon being offered his debt and costs must, 
discontinue the action. So that until a decree for administra- 
tion there may be several actions for the administration of the 

m2 
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estate of the deceased pending, but when a decree has been ob- 
tained on any of them, the Court will stay proceedings upon the 
other actions, except that the Court may allow any of them 
which seek further relief than the decree already obtained 
affords, to proceed, 1 or the later action may be stayed on the 
defendant in the former action undertaking not to object to any 
additions which the judge at chambers may think reasonable. 2 
The litigant who gets the decree first should apply to stay the 
other actions in order to save expense. 

If in an administration action by a creditor the legal personal 
representatives admit the plaintiffs debt and admit assets, the 
Court will order payment of the plaintiffs claim forthwith. 8 It 
is no objection to the plaintiff's claim that his debt is not yet 
due and payable. 4 But it seems that a person who has merely 
a share in a debt due by the deceased cannot found an adminis- 
tration action upon his own claim merely, although perhaps he 
can if he alleges himself to sue on behalf of all the other persons 
interested in the debt. 6 But for an order to administer the 
personal estate at the instance of the purchaser of the share of a 
residuary legatee, see Bald/win v. Baldwin? It has been held 
that a debtor to the testator could not maintain a bill in Chan- 
cery to restrain the executor's action for the debt, on the ground 
that the testator had appropriated the debt to purposes other 
than those to which the executor was about to apply the pro- 
ceeds. 7 

Where in administration suits it is clear that a surplus will 
remain after discharging debts and liabilities, although the 
amount cannot be fixed for some time, proportional payments, 
so far as safe for creditors, may be made to pecuniary legatees ; 
and where the executor admitted that the debts and funeral ex- 

1 Rump v. GreenhUl, 20 Beav. & C. C. C. 13. 

512 ; Woodgate v. Field, 2 Hare, 5 Alexander v. Mullins, 2 K. & 

211. M. 568. 

2 Gwycr v. Peterson, 26 Beav. 6 Cited, Daniell's Chancery 
83. Forms, 3rd ed., p. 499. 

8 Woodgate v. Field, 2 Hare, 7 Darthey v. Winter, 2 Sim. <fc 
211. . Stu. 536. 

* Whitmore v. Oxbarrcnv, 2 Y. 
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penses had been paid, the Court on motion ordered the income of 
the money paid in by him to be paid to the residuary legatee 
{Dando v. Dando, 1 Simon, 510), the executor taking the respon- 
sibility of the payment. 

Assets admitted by the personal representative himself to be 
in his hands unadministered, although liable to claims by creditors 
and others, will be ordered to be paid into Court forthwith, or in 
a reasonable time, varying with the circumstances j 1 and for this 
purpose sums due by the personal representative to the estate 
are assets in his hands. 2 In considering how much ought to be 
paid in, previous payments properly made and debts due to the 
executor, for which he has a right of retainer, are to be deducted 
from the amount of assets received by him. When the executor 
is beneficially interested in a share of the property, which has 
been invested upon an unauthorised security, and there are no 
debts to which the executor's share is liable, the order may be 
for payment of the remainder of the property into Court, 8 and 
generally the persons seeking an order for payment into Court 
must either be entitled to the fund themselves, or have a suffi- 
cient interest in its security. Funds were ordered into Court 
in one case 4 at the instance of a party having only a contingent 
interest, although all parties having vested interests were satis- 
fied with the trustee's conduct and custody, and opposed the 
application. Where the debt and the existence of assets re- 
ceived by the defendant were clearly proved, and the defendant 
was about to flee the country, the Court has granted, on the 
application of the plaintiff, a writ of ne exeat regno. The writ 
is not generally granted against a personal representative who 
is a married woman, at least, if she has no separate property ; 5 
and an attachment has been refused against a married woman 
where no order had been obtained for her to plead separately 
from her husband. 8 

1 Man v. Harrison, 2 Cox, 377. 631. 

* Rothwell v. Rothioett, 2 Sim. 8 Moore v. Hudson, 1 Turn. <fc 

&Stu. 218. Euss.96. 

a Scare v. Ford, 7 Beav. 333. * Bunyan v. Mortimer, M. <fc G. 

4 Bartlett v. Bartlett, 4 Hare, 278. 



1 66 ADMINISTRA TION SUITS. 

The personal representative should deposit in Court the docu- 
ments relating to the estate, except those which it is necessary 
for him to retain. 

Upon a distinct admission of assets, even although it he 
denied that the assets are still in the executor s hand, unless 
they have been duly administered, the Court will order payment 
to the plaintiff forthwith. But an admission of assets is not 
absolutely conclusive, for it may be explained or shown that it 
was made by mistake, or that by inevitable accident the assets 
have since been lost. 1 The benefit of admissions of assets is not 
confined to creditors, and where interest has been paid on a 
legacy, it has been treated as an admission of assets, and pay- 
ment has been ordered without taking the accounts. 2 But 
something depends upon the circumstances under which part 
payments of legacies have been made, whether they shall be 
taken as an admission of assets. 3 

An admission of assets by one executor does not bind the 
other executors ; 4 but an admission to one creditor or beneficiary 
is an admission to all. 6 

Recent statutes have conferred upon the Chancery Division 
large powers for vesting in other persons lands, stock, and choses 
in action vested in lunatic trustees or lunatic personal represen- 
tatives, or infant trustees or trustees beyond the jurisdiction of 
the Court, and in other cases where difficulty arises in dealing 
with trust property. 6 

The administration decree protects the executor who acts 
under it from any action in respect of what he does, but parties 
not present in the action or not aware of it will not therefore 
be deprived of their right to follow the assets into the hands of 
creditors, legatees, or next of kin, among whom the assets have 
been divided. A creditor under a mere voluntary covenant 
or bond may have an administration decree. 7 So may an 

1 Young v. Walter, 9 Ves. 365 ; * Cook v. Martyn, 2 Atk. 2. 
Brewry v. Thacker, 3 Swans. 548. e 13 & 14 Vict. c. 60 ; 15 & 16 

2 Whittle v. Hemming, 2 Beav. Vict. c. 55. 

396. 7 Lechmere v. Carlisle, 3 P. 

8 Savage v. Lane, 6 Hare, 32. Wms. 222. 
4 Hewes v. Hewes, 4 Sim. 1. 
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official liquidator of a company of which the deceased is a con- 
tributory. 1 

An administration action is the means commonly adopted by 
persons interested in the estate of a deceased person to compel 
legal personal representatives to make good their breaches of 
trust whereby the estate has been diminished. The breaches 
of trust are stated in the statement of claim, and the Court has 
regularly declined to order an inquiry what the estate would 
consist of, but for the wilful neglect or default of the defendants ; 
unless at least one act of wilful neglect or default was stated in 
the bill and proved. 2 

If it is shown that the personal representatives are wasting 
the assets or dealing improperly with them, or are all bankrupt, 
the Court will appoint a receiver. The Court is less inclined 
to take this step with an executor than with an administrator, 
for the former was trusted and appointed by the testator. 

Actions no longer abate by the death of any of the parties ; 
but the legal personal representatives of the deceased may be 
added as parties under B. S. C, Order L. 

In suits to execute the trusts of a will, it is not necessary to 
make the heir at law a party, but the plaintiff may join him 
when he desires to have the will established against him 
(Consolidated Order VII., r. 1). 

By the Chancery Procedure Act, s. 45, " It shall be lawful 
for any person claiming to be a creditor, or a specific, pecuniary, 
or residuary legatee, or the next of kin, or some or one of the 
next of kin, of a deceased person, to apply for and obtain as of 
course, without bill or claim filed, or any other preliminary 
proceedings, a summons from the Master of the Bolls or any of 
the Vice-Chancellors, requiring the executor or administrator, 
as the case may be, of such deceased person to attend before 
him at chambers for the purpose of showing cause why an order 
for the administration of the personal estate of the deceased 
should not be granted, and upon proof by affidavit of the due 
service of such summons, or on the appearance in person, or by 

1 Birch v. Mobson, 10 Eq. 629. a Coope v. Carter, 2 Do G. M. & G. 
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his solicitor or counsel of such executor or administrator, and 
upon proof by affidavit of such other matters, if any, as such 
judge shall require, it shall be lawful for such judge, if in his 
discretion he shall think fit so to do, to make the usual order 
for the administration of the estate of the deceased, with such 
variations, if any, as the circumstances of the case may require, 
and the order so made shall have the force and effect of a 
decree to the like effect made on the hearing of a cause or 
claim between the same parties ; provided that such judge shall 
have full discretionary power to grant or refuse such order, or 
to give any special directions touching the carriage or execution 
of such order ; and in the case of applications for any such order 
by two or more different persons or classes of persons, to grant 
the same to such one or more of the claimants or of the classes 
of claimants as he may think fit, and if the judge shall think 
proper, the carriage of the order may subsequently be given to 
such parties interested, and upon such terms as the judge may 
direct." 

In general only the usual administration order will be made 
on an administration summons. 

There are, therefore, three ways by which a creditor may 
obtain an administration decree: (1) by an ordinary action 
commenced by writ ; (2) by administration summons, including 
administration of real estate if the whole real estate has been 
devised to trustees for sale ; (3) by action where the writ is 
indorsed under Order III., r. 8, the decree being made under 
Order XV., rr. 1 and 2. But the procedure by administration 
summons is inapplicable where the defendants are to be charged 
with wilful default or neglect or devastavit, and in cases of 
difficulty and where questions exist as to the construction of 
the will. 

A creditor must plead that he is suing on behalf of all the 
creditors when he asks to have realty administered. 

Where an account is directed of the debts of the deceased, 
unless otherwise ordered, interest is to be computed on those 
carrying interest at the rate they carry, and on all others at 
4 per cent, from the date of the decree or order (Consolidated 
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Order XLII., r. 9). Debts proved against the estate not carrying 
interest are allowed interest at 4 per cent, from the date of the 
decree or order after satisfying the costs, debts, and interest of 
such debts as by law carry interest (Cons. Order XLII., r. 10) ; 
but a creditor of an insolvent estate whose debt bears interest 
is not entitled to interest up to the day of payment, but only to 
the date of the judgment for administration, 1 which, by virtue 
of the Judicature Acts, 1875, s. 10, is equivalent to an adjudica- 
tion in bankruptcy. 

A sale of the realty is directed in case of the insufficiency of 
the personalty, but this direction may, by 15 & 16 Vict. c. 86, 
s. 55, be given at any time in the action ; but if the heir or 
devisee satisfy the debts, costs, &c, a sale will not be directed 
against his wish. The sale is to be with the approbation of the 
judge to the best purchaser to be allowed by such judge, and all 
proper parties are to join as he shall direct (Cons. Order XXXV., 
r. 13). The jurisdiction to order a sale to pay debts is not 
confined to creditors' administration actions. 2 Where legatees 
failed to prove the existence of their primary fund, the personalty, 
for want of account books, the realty was ordered to be sold to 
pay them without prejudice to any future claim against the 
personalty. (Rowley v. Adams, 7 Beav. 548.) 

By the Chancery Procedure Act, 1852, s. 42, " It shall not 
be competent to any defendant in any suit in the said Court to 
take any objection for want of parties to such suit in any case 
to which the rules next hereinafter set forth extend, and such 
rules shall be deemed and taken as part of the law and practice 
of the said Court, and any law or practice of the said Court in- 
consistent therewith shall be and is hereby abrogated and 
annulled. 

" Rule 1. Any residuary legatee or next of kin may, without 
serving the remaining residuary legatees or next of kin, have a 
decree for the administration of the personal estate of a deceased 
person. 

" Rule 2. Any legatee interested in a legacy charged upon 

1 Bo&well v. Gurney, 13 Ch. a Dinning v. Henderson, 2 Coll. 
Div. 136. 330. 
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real estate directed to be sold may, without serving any other 
legatee or person interested in the proceeds of the estate, have 
a decree for the administration of the estate of a deceased 
person. 

" Rule 3. Any residuary devisee or heir may, without serving 
any co-residuary devisee or co-heir, have the like decree. 

" Rule 4. Any one of several cestuis qite ti^usts under any deed 
or instrument may, without serving any other of such cestuis 
que trusts, have a decree for the execution of the trusts of the 
deed or instrument. 

" Rule 5. In all cases of suits for the protection of property 
pending litigation, and in all cases in the nature of waste, one 
person may sue on behalf of himself and of all persons having 
the same interest. 

" Rule 6. Any executor, administrator, or trustee, may obtain 
a decree against any one legatee, next of kin, or cestui que trust 
for the administration of the estate or the execution of the 
trusts. 

" Rule 7. In all the above cases the Court, if it shall see fit, 
may require any other person or persons to be made a party or 
parties to the suit, and may, if it shall see fit, give the conduct 
of the suit to such person as it may deem proper, and may make 
such order in any particular case as it may deem just for placing 
the defendant on the record on the same footing in regard to 
costs as other parties having a common interest with him in 
the matters in question. 

" Rule 8. In all the above cases the persons who, according to 
the present practice of the Court, would be necessary parties to 
the suit, shall be served with notice of the decree, and after 
such notice they shall be bound by the proceedings in the same 
manner as if they had been originally made parties to the suit, 
and they may by an order of course have liberty to attend the 
proceedings under the decree; and any party so served may, 
within such time as shall in that behalf be prescribed by the 
general order of the Lord Chancellor, apply to the Court to add 
to the decree. 

" Rule 9. In all suits concerning real or personal estate which 



ADMINISTRA TION SUITS. 1 7 1 

is vested in trustees under a will, settlement, or otherwise, such 
trustees shall represent the persons beneficially interested under 
the trust in the same manner and to the same extent as the 
executors or administrators in suits concerning personal estate 
represent the persons beneficially interested in such personal 
estate ; and in such cases it shall not be necessary to make the 
persons beneficially interested under the trusts parties to the 
suit ; but the Court may, upon consideration of the matter, on 
the hearing, if it shall so think fit, order such persons, or any 
of them, to be made parties/' 

These rules have been confirmed by the R. S. C, Order XVI., 
r. 11. They do not enable the general administration of an 
estate to be carried on without all the executors or accounting 
trustees being parties. (See Latch v. Latch, L. R. 10 Ch. 464.) 

By the Chancery Procedure Act, 1852, s. 44, " If in any suit 
or other proceedings before the Court it shall appear to the 
Court that any deceased person who was interested in the 
matters in question has no legal personal representative, it shall 
be lawful for the Court either to proceed in the absence of any 
person representing the estate of such deceased person, or to 
appoint some person to represent such estate for all the purposes 
of the suit or other proceeding, on such notice to such person or 
persons, if any, as the Court shall think fit, either especially or 
generally by public advertisements ; and the order so made by 
the said Court, and any orders consequent thereon, shall bind 
the estate of such deceased person in the same manner in every 
respect as if there had been a duly constituted legal personal 
representative of such deceased person, and such legal personal 
representative had been a party to the suit or proceedings, and 
had duly appeared and submitted his rights and interests to the 
protection of the Court." This section does not apply where 
there is no difficulty in obtaining representation, or where the 
interest of the party sought to be bound is not otherwise repre- 
sented in the action, or where the real object of the action is not 
the administration of the estate of the intestate, or where the 
personal representative of the deceased would have active duties 
to perform. And generally the proper person to be appointed 
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under this section is the person who would be appointed 
administrator ad litem} 

All the executors or administrators who have acted, though 
they may not have proved, even an executor durante minore 
cetate, unless he has fully accounted for what he received to his 
successor, 2 should be made parties to an administration suit, 3 
usually as defendants. And if one of them be a married woman, 
her husband should generally be a party; 4 and where any of the 
original executors or administrators has died, his executor or 
administrator should be made a defendant, together with the 
surviving executors or administrators. 6 Whether an action com- 
plaining of a breach of trust can be brought against one or some 
only of the legal personal representatives, or whether all of them 
should be joined, is a question on which there has been a difference 
of judicial opinion. 6 Subject to the statute, the Court does not 
entertain an administration action unless there is a legal personal 
representative of the deceased appointed by the Probate Division 
before the Court, for the Court will not by its decree affect the 
personal estate in the absence of the personal representative, 7 
and for thispurpose the presence of an executor de son tort is* 
not enough. 7 It is immaterial that the appointment of the 
Probate Division is limited to the subject of the administration 
action. It would be different, however, if the executor had ceased 
to hold property as executor, and had begun to hold it as a 
trustee for the person equitably entitled, upon an action for the 
property being brought by the cestui que trust Then the Court 
would dispense with the presence of a representative of the estate 
whence the property originally came. 7 A renunciation of probate 
after the filing of the bill has been held not to sustain a plea 



1 Morgan's Chancery Acts and 6 Perry v. Knotty 5 Beav. 293 

Orders, pp. 190 — 192. Shipton v. Rawlins, 4 Hare, 619. 

* Glass v. Oxenham, 2 Atk. 7 RowseR v. Morris, L. K. 17 
121. Eq. 20; Penny v. Watts, 2 Ph. 

* Latch v. Latch, L. B, 10 Ch. Ch. C. 149 ; Dmodeswell v. 
464. Dowdesicell, 9 Ch. Div. 294. But 

4 Taylor v. Allen, 2 Atk. 213. as to exor. de son tort, see Re 

* Hall v. Austin, 2 Coll. 570. Lovett, 3 Ch. Div. 198. 
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that there was no executor. 1 It is generally sufficient to bind 
the estate that the defendant alleged to be the administrator 
took out administration after the action was begun. 2 

The personal representative as the sole plaintiff cannot have 
administration of the realty, and persons interested in the realty 
are not absolutely bound by the amount of a claim substantiated 
against the personal representative, but may have an inquiry, 
though at their own risk. 3 

Land bond fide sold for value by an heir or devisee is not 
liable to the payment of the ancestor's debts, even in the hands 
of a purchaser with notice. 

By statute 28 & 29 Vict. c. 99, the County Courts have con- 
current jurisdiction in administration suits where the value of 
the estate does not exceed £500, and in such suits brought in 
the County Courts the judge and the Court officers have the 
same powers as a judge and officers of the Chancery Division * 
but any judge of the Chancery Division may transfer any such 
action to the Chancery Division, or if it appear that the value 
of the estate exceeds £500, the suit shall be transferred to the 
Chancery Division, unless otherwise ordered by the Vice- 
Chancellor. Appeals lie to a Vice-Chancellor. The judge of 
the County Court has power (section 11) to order the suit to be 
transferred to another County Court if that course appear con- 
venient, or (section 5) to order a legacy in which any infant or 
person beyond the seas is interested, to be paid into Court. 
Rules for regulating the exercise of this equitable jurisdiction 
have been framed in pursuance of the Act, and will be found in 
the text-books upon County Court practice. 

After a decree directing an account of debts, claims, or 
liabilities, unless otherwise ordered, all persons who do not come 
in and prove their claims within the time that may be fixed by 
advertisement shall be excluded from the benefit of the decree or 
order (Cons. Order XXXV., r. 12), and after the time fixed by the 
advertisement no claims shall be received, except as provided in 

1 Morley v. White, 8 Ch. 731. * WUUon v. Leonard, 3 Beav. 

8 Batemanv. Mayenson,^ Haro, 381 ; Cathy v. Simpson, 33 Beav. 
496. ' 551. 
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case of an adjournment, unless the judge shall think fit to give 
special leave upon application made by summons, and then upon 
such terms and conditions as to costs and otherwise as the judge 
shall direct (Order, May 27, 1865, r. 10). But creditors may in 
special cases be allowed to come in afterwards under special 
circumstances which excuse the delay. 1 In the very recent case 
of Hicks v. May, L. R. 13 Ch. D. 236, M. was the executor of J., 
who had been the executor of A. A decree having been made 
for the administration of the estates of A. and J., a sum of £496 
was found due from J.'s estate to A/s estate, and on further 
consideration, directions were given for raising it out of J.'s realty. 
The account had been taken on the footing that at A.'s death 
nothing was due to him from J. for interest. Before anything 
further had been done, M. found a small book in the handwriting 
of J., by which he admitted himself to owe to A. at A.'s death 
£70 for interest on the principal debt. This book contained a 
reference to a page in a larger account book, which had been 
used in making out the accounts, and this page contained an 
entry to the same effect. The book had no index, and the page 
in question was at the end of the book, and separated by a 
number of blank pages from what went before, so that it had 
never been observed. M. petitioned to have the amount to be 
raised out of J.s estate increased by allowing this interest. On 
appeal, it was held that the case fell within the ordinary rule, 
that a creditor may come in so long as there are assets undis- 
tributed, and that the additional amount ought to be raised. 
Persons who attempt unsuccessfully to prove claims against the 
estate may have to pay the costs occasioned thereby. 2 . But 
successful claimants are allowed a small sum for the costs of 
proving. 

By 37 & 38 Vict. c. 57, the time allowed for the recovery of 
land or rents, for legacies, sums of money charged on or payable 
out of land, is twelve years, from the time the statute began to 
run, or from the time of part payment or written acknowledg- 

1 Hooper v. Smart, 1 Ch. Div. * Golyer v. Colyer, 10 W. R 

90. 748. 
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ment, and an express trust does not prevent the operation of the 
Act, at all events as regards the land. Payment of interest by 
a devisee on a specialty debt of the deceased is a sufficient 
acknowledgment to keep the debt alive against devisees and 
others entitled in remainder ; but an acknowledgment by one 
of several devisees does not bind the others. 1 If a trustee of realty 
devised him to sell for payment of debts, and subject thereto for 
A., gives an acknowledgment to a creditor, the creditor's right of 
action will be preserved. 2 

When a creditor's administration action is pending, the Statutes 
of Limitation cease to run against the creditors, for the decree is 
taken for the benefit of all the creditors; but the creditors' 
rights against the realty are not protected from the statute by 
the existence of an action for the administration of the per- 
sonalty. 8 When a trustee has been guilty of breaches of trust 
and has died, an administration action may be brought against 
his estate, in order to take the trust accounts, more than six 
years after his death, and notwithstanding that the breaches of 
trust are not a specialty debt due from him. 4 

A trust in the will to pay debts out of personalty never 
created such a trust as prevented the statute running against 
the creditors, 6 for such a trust is superfluous. 

As to the costs of administration actions it is provided by 
R. S. C, Order LV., r. 1, " Subject to the provisions of the 
(Judicature) Act, the costs of and incident to all proceedings in 
the High Court shall be in the discretion of the Court, but 
nothing herein contained shall deprive a trustee, mortgagee, or 
other person of any right to costs out of a particular estate or 
fund to which he would be entitled, according to the rules 
hitherto acted upon in Courts of equity ; provided that where 
any action or issue is tried by a jury, the costs shall follow the 
event, unless upon application made at the trial for good cause 

1 Pears v. Laing, L. R 12 Eq. » Thome v. Kerr, 2 K. & F. 

41 ; Richardson v. Young , 10 Eq. 54. 

275. 4 Obee v. Bishop, 1 D. F. & F. 

* St. John v. Boughton, 9 Sim. 137. 

219. 5 Scott v. Jones, 4 CI. <fc F. 382. 
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shown, the judge before whom such action or issue is tried in 
the Court shall otherwise order." The plaintiff who succeeds in 
an administration action will, therefore, be entitled to his costs ; 
but the first charge upon the assets are the costs and expenses 
as between solicitor and client of the legal personal representa- 
tives, unless the action was rendered needful by their misconduct, 
unreasonable ignorance, or obstinacy; and in cases of grave mis- 
conduct they may even have to pay the costs of the proceedings 
they have thereby rendered necessary. 1 But a mere neglect to 
render accounts will not subject him to this punishment. 2 Next 
are payable the costs of the plaintiff as between party and party, 
or, if there be a deficiency of assets, between solicitor and client. 3 
But in a case 4 where the plaintiff was a legatee and the assets 
were deficient, the order adopted was to pay: (1), the executors 
costs between solicitor and client; (2), plaintiff's costs of getting in 
the estate; (3), the party and party costs of all other parties. But 
if there are no assets for the payment of the debt of the plaintiff 
or creditor, he should not have brought the action for general 
administration, and will have to pay the costs of the action, 
unless he was led into litigation by the fault of the executor. 6 

An executor should make no payments after the decree, for 
his claim to reimbursement will be postponed to the costs. 6 

Unlike creditors, next of kin were not usually allowed their 
costs of proving their kinship ; but this rule was not always 
followed. 7 But next of kin, properly parties to the cause, and 
those served with the decree and having liberty to attend the 
proceedings under the decree, were entitled to their costs in the 
cause. The costs of administration actions are generally payable 
out of the residue of the personalty, and not primarily out of 



1 Morgan and Darey, on Costs. Beav. 285. 

Thighington v. Grant, 1 Ph. C. C. » Robinson v. Elliott, 1 Euss. 

600. 599. 

2 White v. Jackson, 15 Beav. 6 Jackson v. Wooley, 12 Sim. 
191. 16. 

3 Brodie v. Bolton, 3 M. & R 7 Hutchinson v. Freeman, 4 
168. May. & Cr. 490; House v. Chap- 

4 Westenhall v. Dennis, 33 man, 4 Ves. 550. 
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shares which have lapsed } The personal residue is also generally 
charged with all the costs of proceedings which have been 
rendered necessary by the testator, as questions of construction 
of an ambiguous will, even though these questions may affect 
realty only. 2 So it is, if there is a question between a legatee 
and the person entitled to the residue whether the legacy is 
payable ; but the legacy may have to bear the cost of litigation 
affecting it if the legacy has been set apart from the residue, 
and the whole question is among persons claiming under the 
legatee, 8 and not between two legatees claiming the legacy 
under the will. 

But where a trust of a mixed residue of realty and personalty 
failed the costs were apportioned between both estates, and 
where realty and personalty were to be blended and accumulated, 
and the accumulation failed in part for the benefit of the heir 
and next of kin, the costs of suit were paid by them pro raid* 

Where the residue is to be divided amongst the parties, costs 
of all parties are often allowed as between solicitor and client, 
but all parties must concur, and where the estate sufficed to pay 
creditors but not legatees, the plaintiff, a legatee, had his costs 
as between solicitor and client. 5 

1 Trethenry v. Helyar, 4 Ch. » At- Gen. v. La tees, 8 Hare 43. 

Div. ; House v. Chapman, 4 Ves. 4 Eyre v. Marsden, 4 M. & (J. 

550. 231. 

8 Ripley v. Moy8cy } I Keen, 5 Thomas v. Jones, Jur. (GO), 

578. 391. 
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CHAPTER XV. 



GIFTS BY WILL. 



Executed and Executory Trusts. — Between executed and 
executory trusts a distinction exists which, although more largely 
applicable to realty, is yet of importance in relation to gifts of 
personalty. Where a testator fully declares the limitations of 
his bequest, where in fact, as Lord St. Leonards has said, " the 
testator has been his own conveyancer," and there is " nothing 
to do but to take the limitations he has given to you and to 
convert them into legal estates, ,,1 the trust is said to be 
executed, but where the trustees have to do some other thing, 
making out from his general expressions what the intention of 
the testator was, the trust is executory. Thus a gift to trustees 
on trust to convey to A. for life, with remainder to his issue, is 
executory, but a gift to trustees on trust for A. and his issue is 
executed. Lord Hardwicke indeed denied 2 that any distinction 
existed between the two, but the distinction is now thoroughly 
established. In construing executed trusts, the Courts will 
construe them as ordinary legal limitations, while in construing 
executory trusts more regard will be had to the intention of the 
testator. 3 This search after the intention is more easy in the 
construction of marriage articles than in that of wills, because 
it is clearer in the former from the situation of the parties, 
whereas a will does not necessarily imply any presumption that 

1 Egerton v. Earl Browrilow, 4 582. 

H. L. C. 210. 8 Lord Glcnorchy v. Bosville, 

2 Bags! i awe v. Spencer, 2 Atk. Cas. temp. Talbot, 3. 
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the testator meant to give one quantity of interest rather than 
another, and the intention of the testator must be gathered 
from the words of the will alone. 1 

The consideration of executory trusts in marriage settlements, 
and of executory trusts concerning realty, lies outside the scope 
of this treatise, but it is necessary to consider executory trusts 
of personalty contained in wills. Papillon v. Voice 2 was a case 
relating to devises, but it is noteworthy for the contrast it 
affords of the treatment of these classes of trusts. In that case 
the testator gave cash to trustees to buy lands and settle them 
on A. for life without impeachment of waste, remainder to 
trustees to preserve contingent remainders, remainder to the 
heirs of A'sbody, &c; and he devised land to A. for life without 
impeachment of waste, remainder to trustees to preserve, &c. ; re- 
mainder to the heirs of A/s body, &c. Lord King held that the 
latter devise gave an estate tail to A., according to the rvle in 
Shelley's case, but the former being an executory trust, the 
testator's intention was to be regarded, and A. took no more 
than a life estate in the lands to be purchased. 

Ordinarily a gift to a wife and her children makes them joint 
tenants, but the Courts are quick to lay hold of any word show- 
ing an intention that the children should not take until after 
the mother's death. This has been done where there was a 
direction to " receive" the corpus for the benefit of the wife 
and children. 8 

Where a testator declared 4 that A. " should be considered heir" 
to all his real and personal property, but directed that whatever 
he might take "should be secured by his executors for the 
benefit of his (A.'s) family," Lord Cottenham held that by the 
settlement to be executed A. should take the personalty for his 
life, remainder to all his children as joint tenants, provided how- 
ever, that if all his sons died under twenty-one without issue, 
and his daughters under twenty-one and unmarried, A. should 
take the personalty absolutely. 

1 Lord Glenorchy v. Bo8ville f s Combe v. Hughes, L. R. 14 
Cas. temp. Talbot, 3. Eq. 415. 

8 2 Peere Wins. 471. * White v. Briggs, 2 Ph. 583. 

N 2 
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In the case of executory trusts contained in wills, the Courts 
will not depart from the ordinary construction of terms which 
usually create a joint tenancy, unless there be some indication 
in the will of an intention to create a tenancy in common, but 
in dealing with marriage articles this departure is easily made. 1 

Where personalty is directed by will to be strictly settled by 
referent to limitations of settled realty, or to be held as heir- 
looms, the rule is, 8 to allow the property in the personalty to 
vest in the first tenant in tail upon his birth, and not to treat 
the trust as an executory one. And it will make no difference 
that the direction is to settle " as far as the rules of law and 
equity will permit." But if the intention is clear that the pro- 
}>erty in the chattels is not to vest in anyone who does not live 
to obtain actual possession of the realty, this intention will 
delay the vesting until actual possession has been obtained by 
some tenant in tail, and it will not be frustrated by the execution 
of a disentailing deed by a tenant in tail who does not after- 
wards come into actual possession. In such a case the personalty 
will belong to the person who would have taken the realty if 
the disentailing deed had never been executed. 3 

Family jewels may be limited by executory trusts as heirlooms, 
although there be no accompanying realty, 4 but it has been 
doubted 6 whether a sum of money can be limited as real estate 
under similar circumstances. Where jewels were left to A. " to 
be held as heirlooms by him and by his eldest son on his 
decease, and to go and descend to the eldest son of such eldest 
son, and so on to the eldest son of such eldest son as far as the 
rules of law and equity will permit," and A. was requested to 
give effect to that wish, it was held 4 that there was an executory 
trust to be carried into effect in favour of A. for life, remainder 
to his eldest son B. (who was already born) for life, remainder 
for B/s eldest son absolutely on his attaining the age of twenty- 

1 Marryat v. Totonley, 1 Ves. 671 ; Hogg v. Jones, 32 Beav. 45. 

102. 4 Shelley v. Shelley, L. R. 6 

* Foley v. Burnell, 1 Bro. C. C. Eq. 540. 

274. 8 Green v. Ekins, 2 Atk. 473. 

» Potts v. Potts, 1 H. L. C. 
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one, but if he should die before B., or after B. without attaining 
twenty-one, but leaving an eldest son born in B.'s lifetime, then 
that such eldest son should take absolutely on attaining twenty- 
one, and it was also declared that if the trusts for B.'s eldest 
son, and the eldest son of B.'s eldest son should fail, A. should, 
after B/s life interest, take absolutely. The attempt in this case 
to create a perpetuity was of course vain. 

If a settlement has been made which is incorrect upon the 
true construction of the will, it will be rectified by the Court 1 
as against volunteers claiming under the settlement or pur- 
chasers with notice, 2 but not against purchasers without notice, 
and this may now be done even on petition, 8 

Election. — No person shall claim at once under and against 
a will. He who accepts benefits under a will shall conform to 
all its provisions. It is upon this principle that the doctrine of 
election rests. That doctrine compels a donee, if he will take 
the gift, to carry into effect another clause of the will giving 
property of that donee to a third person. Thus, if the testator 
gives his Consols to A. and gives A.'s shares to B., A. must 
surrender his own shares to B. in order to entitle himself to the 
Consols, or if he prefer to retain his shares, B. will take out of 
the Consols the value of the shares, and A. will receive the 
remainder of the Consols. 4 In this way B. is compensated for 
A/s refusal to surrender the shares. And as " the doctrine of 
election depends upon compensation," it is not applied unless a 
fund exists out of which compensation may be made. That 
fund must be the property of the testator to give as he wishes. 
Thus where the donee of a power made a bad appointment, auy 
of the objects of the power entitled in default of appointment 
might set aside the appointment, although he were one of the 
appointees ; 6 and there must be a clear intention to give the 

1 Lord Olenorchy v. Boeville, 581 ; Streatfield v. Streatfield, 

Cas. temp. Talbot, 3. Cas. temp. Talbot, 175; Gretton 

* Dames v. Daviee, 4 Beav. 54. v. Haward, 1 Swans. 433, note. 

8 Re Hoards Trusts, 4 Giff. • Bristotce v. Ward, 2 Ves. 

454. jun. 336. 

4 Noys v. Mordaunt, 2 Vein. 
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foreign property, for no case of election is raised where the 
testator merely says " my son A. will be entitled to the fund 
settled on my marriage, and I therefore leave him so much less 
than my son B.," though it should turn out that A. and B. were 
entitled to the settled fund is equal shares. 1 

But if the intention to dispose of the foreign property is 
clear, it is immaterial whether the testator knew that it was not 
his own or fancied that it was his own. 2 If the owner of the 
foreign property has conveyed or sold it before the death of the 
testator, he must still elect between its value and the gifts given 
by the will. 8 

A testator is not readily presumed to give away other people's 
property, and the difficulty of showing that he intended to 
include such property in a general bequest or devise is very 
great. Certainly, parol evidence outside the will will not be 
admitted to show an intention to include foreign property in 
general words. 4 The same difficulty will be met in endeavour- 
ing to show that a testator intended to bequeath the whole of 
property in which he had only a partial interest, for the Court 
leans to the construction that a man gives only that which is 
his. 5 But even in these cases the words of the will may be 
such as to show the intention clearly, and therefore to raise a 
case of election. 

The testator may limit the necessity for election, as if he 
gives A. and B. to one legatee, and gives C, which is the pro- 
perty of that legatee, to another legatee, declaring that the 
former shall elect between B. and C. In this case the former 
will take A., however he may elect regarding the other 
gifts. 6 

If the donee of a power appoints to a stranger to the power, 
and gives property of his own to the person entitled in default 

1 Box v. Barrett, L. R. 3 Eq. * Clementson v. Gfaudy, 1 Keen, 

244. 309. 

a Wliistler v. Webster, 2 Ves. * Maddison v. Chapman, 1 J. 

jun. 370. & H. 470. 

8 Middleton v. Windross, L. R. 8 East v. Cook, 2 Vea 30. 
16 Eq. 212. 
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of appointment, the appointment is void, but the person entitled 
in default must allow it to stand or compensate the appointee 
out of the benefits he takes under the will, 1 and the case is the 
same if the donee of this power wrongly delegate" his power 
to another, and that other appoints to a stranger. But no case 
of election is raised when the donee of the power makes a good 
appointment, and then proceeds to direct the appointees to 
transfer the property appointed to strangers, and the Court will 
not aid an attempt to create a perpetuity by raising a case of 
election. 2 

" The rule as to election'is to be applied between a gift under 
a will and a claim dehors the will and adverse to it, and is not 
to be applied as between one clause in a will and another clause 
in the same will ; " s that is to say, a legatee will not be called 
upon to elect so long as he claims everything in question from 
the will itself. But it is otherwise where there are two instru- 
ments, and the legatee claims his legacy under the will, and at 
the same time to retain, e.g., his share under his parents' 
marriage settlement. 

The doctrine is applicable to cases in which there is a want of 
capacity to bequeath, as where the testatrix is a feme covert. 
And express words in the will compel the widow to elect be- 
tween the gifts left to her and her dower. But she was not 4 
compellable to elect where, without such express direction, the 
testator devised to her part of his lands subject to dower, or 
gave her other gifts, and devised the whole or part of those 
lands to others. She might usually take the gift and claim 
dower in the lands not dower-barred. But the many cases on this 
subject are of less importance now since the Dower Act (3 & 4 
Will. IV. c. 105), section 9 of which provides " that where a 
husband shall devise any land out of which his widow would be 
entitled to dower if the same were not so devised, or any estate 
or interest therein to or for the benefit of his widow, such widow 

1 Whistler v. Webster, 2 Ves. s Ibid, per James, L. J. 

jun. 367. 4 Lawrence v. Lawrence, 2 

8 Woolaston v. King, L. R. 8 Vern. 365. 
Eq. 165. 
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shall not be entitled to dower out of or in any land of her said 
husband, unless a contrary intention shall be declared by his 
will." Section 10 also enacts " that no gift or bequest made by 
any husband to or for the benefit of his widow of or out of his 
personal estate, or of or out of any of his land not liable to 
dower, shall defeat or prejudice her right to dower unless a con- 
trary intention shall be declared by his will." 

It often happens that a husband makes a provision for his 
wife, expressing it to be in lieu of dower or in lieu of thirds at 
common law, or both, and gives the remainder of his property to 
others. If the gifts of the remainder wholly or partially fail, a 
curious difference is to be noticed. If the gift be of realty and 
it fail, the heir takes the lapsed devise, and the widow cannot 
claim her dower out of it, unless she elect to surrender the 
provision. This is perhaps a relic of the favour of old shown to 
the heir. But if the gift which fails be of personalty, the wife 
is not compellable to elect, and she may keep her provision 
and claim her share against the next of kin of the property as 
to which there is an intestacy. 1 

If a part-owner of property devise or bequeath the property 
specifically (secus, if in general terms), and give other benefits 
to the other part-owner, the latter must elect. 2 But no case of 
election is raised where property is given, and the testator gives 
other benefits to an incumbrancer upon the property, 8 unless the 
intention is clearly expressed. Nor does the doctrine apply to 
a creditor taking a gift under the will, and seeking payment 
of his debt out of property given by the testator to another. 4 

Two important cases have lately decided that the doctrine is 
inapplicable where a donee under the will claims derivatively, as 
the successor in interest, of one who took against the will, as 
where a husband takes under a will and his wife takes against it 
and then dies. In such a case the husband may keep both 
properties. But it is otherwise if the person claiming deriva- 

1 Pickering v. Lord Stamford, » Stephens v. Stephens, 1 De 

3 Ves. 337. G. & J. 62. 

* Miller v. Thurgood, 33 Beav. 4 Leg v. Deg, 2 P. Wms. 412. 
496. 
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tively succeeded to the derivative interest before the death of 
the testator. 1 

Every person interested, as life tenants and remainder-men, 
and every member of a class, has a separate right of election, 2 
and to know what he is electing between. The Court will 
therefore at his instance order the necessary accounts to be 
taken in an existing suit, or if none exist, allow him to institute 
a suit for the purpose. 

Election is express or implied, and election can only be im- 
plied where the person electing knew he had a right to elect, 
and intended to elect. The acts which amount to election, as 
long possession of one property, cannot easily be defined. Every 
case depends upon its own circumstances. But if a donee does 
not elect within the time given him for election by the will, 
he will be held to have elected to take against the will, and in 
all cases the implied election of a donee binds his represen- 
tatives. 

Where the donee is a married woman or an infant, an inquiry 
will usually be directed what is most to the donee's advantage. 

A curious question arises where the donee dies without 
electing. In the case of Harris v. Watkins? the testator left 
the donee real and personal estate in discharge of the debt 
which he owed her. She died three days after the testator, 
without having declared an election. Her heir at law contended 
she must be assumed to have elected to take under the will, and 
her administrator that she must be assumed to have elected to 
take against it. It is not clear whether the gift exceeded the 
debt in amount. Sir W. P. Wood decided for the heir at 
law, declining to presume a disclaimer of the gift, but with 
great submission the question can scarcely yet be regarded as 
settled. 

Satisfaction, — The Court dislikes inequality in the distribution 
of the estates of deceased persons, and therefore inclines against 
double portions. This inclination has given rise to the doctrine 

1 Grmell v. Swinhoe, L. It. 7 a Fijtche v. Fytche, L. R. 7 Eq. 
Eq. 291 ; Cooper v. Cooper, L. K 494. 
6 Ch. App. 15. 8 2 Kay & J. 473. 
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of satisfaction, which is of two kinds, the satisfaction of legacies 
by portions, and the satisfaction of portions by legacies. 

As to the former, when a parent by will gives a portion to his 
child, and afterwards, as upon the child's marriage, or at other 
times, settles property upon the child, the portion given by will 
is wholly or pro tanto adeemed. 1 In short., when a gift is made 
by will to a child, and afterwards the testator in his lifetime 
gives to the child, or for the benefit of the child, another sum, 
the gift by will is avoided. But this doctrine does not apply to 
small gifts made by the testator from time to time, as money 
given for a trousseau and wedding tour, 2 nor does it apply unless 
the donor is either a parent or one in loco parentis. But it does 
apply " though there may be slight circumstances of difference 
between the advance and the portion," 3 as that they are subject 
to different limitations, or payable at different times. Thus in 
the leading case of Lord Durham v. Wharton* £10,000 was 
given by will to trustees payable in equal instalments three years 
and six years after his death for W. for life, remainder as she should 
by deed or will appoint among her children, and in default of ap- 
pointment for all the children equally, at twenty-one or marriage, 
and in default of children the money was to fall into the residue 
of his own personal estate. Afterwards the testator gave £15,000 
upon W.'s marriage to her husband, who covenanted to provide 
out of it pin-money and a jointure for W. and portions for the 
younger children. It was held by the House of Lords that the 
legacy of £10,000 was altogether satisfied by the sum paid on 
marriage. On the same principle an absolute legacy will be 
satisfied by an equal sum of money settled upon the legatee's 
marriage upon the legatee, his or her spouse and children. But 
it would be otherwise if the advance were voluntarily made 
after the marriage, 6 or if the advance or gift were made before 
the will was executed, unless otherwise expressly declared when 
it was made, or if the nature of the gifts was different, or if one 

a Pimv.Lockyer, 5 My. & Cr. 29. per Lord Eldon. 
2 Ravenscroft v. Jones, 33 L. J. * 3 CL & Fin. 146. 

Ch. N. S. 482. 6 Ravenscroft v. Jones, 33 L. J. 

8 Ex parte Pye, 18 Ves. 140, Ch. ST. S. 482. 
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were money and the other stock in trade, or one certain and the 
other contingent, or one of money and the other of an annuity. 

It should be observed that if a legacy be satisfied by a sub- 
sequent gift it will not afterwards be validated by a codicil con- 
firming the will and its contents. 1 

If a legacy is adeemed by the doctrine of satisfaction the 
residue profits by the non-payment of the legacy, except that 
where a legacy of part of a residue is satisfied, the other parts 
being given to other children and some other persons, the satis- 
faction of the part of the residue given to the child satisfied by 
subsequent advances enures to the benefit of the other children; 
the other person, not being a child of the testator, does not profit 
by it. 2 

As to the Satisfaction of Portions by Legacies. — Where a 
father upon marriage or otherwise covenants to pay or leave pro- 
perty to his child, and afterwards makes a gift to that child by will, 
the child must elect whether it will take under the will or the 
settlement. Thus a father upon the marriage of his daughter, 
agreed that her portion should be £100,000, of which he paid 
one third to trustees, and covenanted to pay them the remaining 
two thirds upon his death, and the trusts declared were for the 
daughter's separate use for life, remainder to her children of the 
marriage, as she and her husband should appoint. Afterwards 
the father by his will left a half of his personal estate to some of 
the trustees for his daughter's separate use for life, remainder for 
her children generally as she should by deed or will appoint* 
The House of Lords ordered the daughter to elect between the 
settlement and the will. 8 It sometimes happens that it would 
be for the interest of one of the parties, as the daughter, to elect 
to take under the settlement, and for that of another, as her 
issue, to elect for the will. In such a case every person interested 
is entitled to a separate election. 4 Of course, if any person takes 
nothing under one of the instruments he will stand by the other. 

1 Powys v. Mansfield, 3 My. & * Lady Thynne v. Ld. Glengatt, 

Ch. 376. 2 H. L. C. 131. 

« Meinhertzhagen v. Walters, 4 Mayd v. Field, 3 Ch. D. 587. 
L. E. 7 Ch. €70; 
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The presumption of satisfaction may be rebutted in various 
ways, as by the gifts differing in nature, or the differences in the 
limitations of them being very considerable, or by the testator 
directing his debts to be paid by his will before making the 
testamentary gift, for money covenanted to be paid is one of a 
testator's debts. 

And, it is to be remembered, that as a will naturally imports 
bounty, the presumption of satisfaction is weaker where the will 
follows the advance, than where the advance follows the will. 1 

It seems that the doctrine of satisfaction applies, if the testator 
is domiciled in this country, although the previous deed of settle- 
ment may have been executed abroad, and the donees under it 
be domiciled in a country where the doctrine does not obtain. 2 

If election is made against the will, the person electing must 
give up his rights under the will so far as his election to take 
under the settlement disappoints the other donees under the 
will. Thus, if the testator leaves £1,000 among A., B. and C, 
and A. elects to take £400 of it to which he is entitled under a 
previous settlement, he will leave £600 for division. B. and C. 
will then take £400 out of that £600, and divide it between 
them to the exclusion of A. The remaining £200 will then be 
divisible, in the proportions directed by the will, between 
A., B. and C. 

It is often questionable in cases of satisfaction whether the 
donor has placed himself in loco parentis to the donee. The 
rule appears to be that for this purpose he is in loco parentis to 
the donee who means to put himself in loco parentis, in the 
situation of a person described as the lawful parent of the child, 
with reference to the office and duty of the parent to make pro- 
visions for the child. 8 Mere relationship, even that of putative 
paternity, does not put a donor in loco parentis. 

Where one of the gifts is not evidenced by writing, extrinsic 
evidence is admissible to prove what was the intention of the 

1 Chichester v. Coventry, L. R 1 Eq. 383. 

2 H. L. 71. ' Powy8 v. Mansfield, 3 My. & 

2 Campbell v. Campbell, L. R Cr. 359, per Lord Cottenham. 
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testator in making that gift, 1 or where both gifts are evidenced 
by writing to rebut the presumption of satisfaction, for such 
evidence does not contradict but supports the apparent effect of 
the written instrument in question. 2 

Of Satisfaction in otlier Cases. — Where the donor is not the 
parent or in loco parentis to the donee. In these cases a legacy 
expressed to be given for a particular purpose may be adeemed 
by a gift made by the testator in his lifetime for exactly the 
same purpose, unless the legacy and the ante-mortem gift are 
given upon different contingencies. 8 

Of the Satisfaction of Debts by Legacies. — In this class of 
cases the Courts seize upon small differences between the debt 
and the legacy, as their different nature, or different times of 
payment, to hold the debt not satisfied by the legacy, but a 
simple legacy will be held a satisfaction of a debt of an equal 
or smaller amount due by the testator to the legatee. The pre- 
sumption of satisfaction, however, fails if the testator express some 
motive for the legacy, or if he contract the debt after the date of 
the will, or if the debt be uncertain, or the legacy be uncertain and 
contingent, or where it is of the whole or part of a residue. 4 
So if the testator by his will directs his debts and legacies, or per- 
haps his debts only, not mentioning legacies, to be paid. 6 But the 
presumption will not be rebutted by the creditor marrying, 
whereby the debt becomes payable to her husband, for so also 
does the legacy 6 if over £200. 

It is provided by the Married Women's Property Act, 1870, 
section 7, that where any woman married after the passing of the 
Act shall, during her marriage, become entitled to any personal 
property as next of kin or one of the next of kin of an intestate, 
or to any sum of money not exceeding £200 under any deed or 
will, such property shall, subject and without prejudice to the 
trusts of any settlement affecting the same, belong to the 

1 Kirk v. Eddotves, 3 Hare, 4 Fairer v. Park, 3 Ch. D. 309. 

509. 5 Charlton v. West, 30 Beav. 

« Trimmer v. Bayne, 7 Vcs. 124. 

615. • Edmunds v. Law, 3 Kay & 

8 Sjnnks v. Robins, 2 Atk. 491. John. 318. 
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woman for her separate use, and her receipts alone shall be a 
good discharge for the same. 

In this class of cases it is immaterial that the creditor is a 
child of the testator, unless the debt is really a portion, when 
the doctrines applicable in the second class of cases above-men- 
tioned would apply. 

Legatees and Legacies. — Aliens and felons may be legatees, 1 
but legacies to attesting witnesses, or to the husband or wife 
of an attesting witness are void by the Wills Act, section 15. But 
a legacy by will to the attesting witness of a codicil is good, 2 
and a gift by will to a witness attesting the will is good if the 
will is afterwards confirmed by a codicil referring to it. 3 A 
legacy of " money" is ambiguous. According to the context it 
may carry cash only, or stock, or the residuary personal estate. 4 
"Railway shares" include railway stock. 6 "Furniture" does 
not include wine or books. 6 " Stock" usually includes growing 
crops. 7 Where a testator appoints A. to be residuary legatee, as 
a rule A. takes only personalty, but he may take realty if the 
gift be of "estate" or "property," or if the appointment be 
" residuary legatee of all my property/' or if the testator by 
expression or implication shows an intention to dispose of both 
personalty and realty. 8 Where a testator leaves " the use and 
occupation" of his house to his widow for life, she is not 
thereby restrained from letting it. 9 

The Kinds of Legacies. — Legacies are of three kinds. They 
are general, specific, or demonstrative. Where the legacy is 
given generally as " £100/' or "a horse," it is general. Where 
it is particularly described in such a way as to distinguish the 
thing given from all other things of the same kind, as "the £100 

1 See the Act for the Abolition « Porter v. Tournay, 3 Ves. 

of Forfeitures for Felony, 1870. 311. 

8 Gurneyv. Gurney, 3 Dr. 208. 7 Blake v. Gibbs, 5 Euss. 13n. 

8 Anderson v. Anderson, L. E. 8 Evans v. Crosbie, 15 Sim. 

13 Eq. 381. 602 ; Dobson v. Bowness, L. E. 

4 Collins v. Collins, L. E. 12 5 Eq. 404. 

Eq. 455. • Rabbeth v. Squire, 4 De G. 

5 Morrice v. Aylmer, L. E. 7 & J. 40G. 
H. L. 717. 
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which A. B. owes to me," or " my white horse," or u my Midland 
Railway stock," it is specific. Where it is given generally, but 
the testator directs it to be paid out of a particular fund, as 
" £100 out of my Midland Railway stock/* it is demonstrative. 
To what class a particular gift is to be ascribed is a question 
which it is often difficult to decide, though necessary, for 
important consequences follow from those distinctions. Thus 
specific legatees enjoy the advantage that upon a deficiency of 
assets the subjects of their legacies will not be taken to con- 
tribute towards the payment of debts until the subjects of 
general legacies have been wholly exhausted, but they are sub- 
ject to the disadvantage that if the testator should, during his 
lifetime, dispose of the thing which he has given specifically, the 
legacy will be adeemed, and the specific legatee of that thing will 
be disappointed. General legatees contribute before other 
legatees to the payment of the testator's debts, but they are free 
from the risk of ademption to which specific legatees are sub- 
ject. Thus, if the testator gives " £100 Midland Railway stock" 
to a legatee, it is the duty of the executor, upon a surplus of 
the assets appearing, to purchase for the legatee stock of that 
kind to the amount named. A demonstrative legacy partakes 
partly of the nature of a specific legacy and partly of the nature 
of a general legacy, and is the kind of legacy which is most 
favourable to the legatee. Thus, like a specific legacy, it is not 
liable to the payment of debts until the general legacies have 
been wholly so applied, and like a general legacy it is not liable 
to ademption, for if the testator ceases to possess the class of 
things or the fund out of which he directs it to be paid, it is to 
be treated by the executor as a general legacy, and paid or 
raised by the executor as if it were a general legacy. 

A full examination of the innumerable cases upon this subject 
is impossible. Reference can only be made to a few of the 
leading cases which illustrate the principles which guide the 
Court in deciding to which class a legacy belongs. The Court 
is not inclined to treat a legacy as specific, unless the intention 
of the testator is quite clear, for it dislikes the inequality which 
the liability of these legacies to ademption and their postpone- 
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ment in the administration of assets produce. Therefore, where 
a testator gives certain things by name, and then the residue to 
A., it construes the whole clause as a mere gift of the residue. 
Thus, a legacy of " my leaseholds and other personal estates/' 
has been decided to be a mere residuary gift and not to be 
specific as to the leaseholds j 1 and the result is the same where 
the testator gives the residue and proceeds to enumerate speci- 
fically some of the things comprised in the residue, as " my 
personal property, my farming implements, and other things in 
the family mansion/' 2 

But the following bequests have been held to be specific : "all 
my moneys/' 3 "the interest of £7,000 security on mortgage of an 
estate belonging to A./' 4 "my stock," "part of my stock." 5 But 
a bequest of money for a special purpose is not specific, but 
general. But a gift of a debt to be divided among several per- 
sons, or to A. for life, and then to B., is specific f or of part of a 
debt to A. aud the residue to B. 7 And if the testator gives 
stock to A. in general terms, and directs it to be sold for his be- 
nefit, it is a specific legacy, for the direction to sell shows he had 
in his mind the particular and specific stock. 8 And if a married 
woman makes a will in pursuance of a power to appoint an in- 
vested fund, and appoints a certain sum out of it to A., and the 
residue to B., both gifts are specific. 9 " Where there is a bequest 
not of part of certain stock, that is to say, of stock out of stock (in 
which case the legacy is specific as being part of a specific fund), 
but of money out of stock, as of '£1,000 out of my Reduced 
stock/ there the legacy will not be specific but demonstrative," 10 
unless the intention is clear that so much of the very stock, not 
so much money out of it, was to be taken by the legatee. 

1 Fielding v. Preston, 1 De G. Bro. C C. 108. 

& Jones, 438 ? Duncan v. Dun can t 27 Beav. 

2 Fairer v. Pari; 3 Ch. Div. 390. 

309. 8 Ashtwt v. Ashton, 3 P. Wins. 

3 Manning v. Parcel/, 7 De Gex, 383. 

M. & G. 55. 9 Davies v. Fowler, L. It. 16 

* Gardner v. Uatton, 6 Sim. 93. Eq. 308. 

8 Kirby v. Potter, 4 Ves. 750. 10 White & Tiulor's L. C. 5th 

Ashburner v. Macguire, 2 ed. vol. ii. p. 248. 
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Specific legacies of consumable articles or of things which 
wear out are subject to this peculiarity that, if the legacies are 
for life to A., remainder to others, A. takes the property and not 
merely a life interest in it. Thus, if the testator left a certain 
bottle of wine to A for life, remainder to B., the bottle of wine 
would become the absolute property of A. But this is not so 
where the subject of the gift, though consumable, is a stock in 
trade, or if the consumable articles are part of a residue, in 
which cases the life tenant takes them, or their proceeds, for life 
only and not absolutely. 1 

Every legacy of a term of years, or of the rent derived from a 
term of years, or of tithes, is necessarily specific, but it is other- 
wise if the testator leave a sum of money out of a term or out of 
realty, and not the rents thereof. Such a legacy is demonstrative, 2 
unless the only gift is by way of direction to raise a sum out of 
realty, when, if the testator cease to possess that realty, the legacy 
is gone. 3 It seems that if a testator, dealing with the proceeds of 
an estate directed to be sold for a certain sum, or with a fund, 
divide it among A., B., C, and D. in equal or unequal shares, all 
of them take specific legacies. 4 

Before the Wills Act, 1 Vict. c. 26, every will spoke from the 
making of it, and a legacy of "my leaseholds" was specific, and 
passed only the leaseholds which the testator had at the time of 
making his will. But now by that statute (s. 24) " every will 
shall be construed with reference to the real and personal estate 
comprised in it, to speak and take effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention shall appear by the will." The effect of this enactment 
has been much discussed. It does not seem to cause any legacy 
which before the Act would have been specific to be otherwise 
than specific now. Thus, a legacy of " all the rings I shall have 
at my death" is still specific. But it has enlarged the operation 
of specific bequests, for legacies of a genus may now include 

1 Cockayne v. Hamison, L. R. 778. 

13 Eq. 432 ; Randall v. Russel, 8 Spurwayv. Glynn,9Vea. 483. 

3 Mer. 195. 4 Jeffrey's Trusts, L. R. 2 Eq.' 

8 SaviU v. Blachett, 1 R Wms. 68. 

O 
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things of the genus acquired between the will and the death, as 
where the words were " my shares of stock in the Midland Rail- 
way Company." 1 But after-acquired things o£ the class will not 
be included in the gift if an intention is shown to give not a 
genus, but a specific thing, as where a testator having £1,000 
guaranteed stock in the North British Railway, bequeathed to 
A. " my 1,000 North British Railway Preference Shares." He 
had no preference shares, but he afterwards bought some, and 
sold his guaranteed stock. Lord Hatherley held that the legacy 
was adeemed, the wording showing a " contrary intention'' as 
required by the Act. 2 And his lordship put this apt illustration : 
" Suppose a man to have at the date of his will a picture of the 
Holy Family by some inferior artist, and to give by his will ' my 
Holy Family.' He afterwards disposes of this picture, and sub- 
sequently acquires a very much better one on the same subject 
by an eminent artist. Would it not be a monstrous construction 
to hold that the picture existing in the testator's possession at 
the time of his death would pass ?" But a gift of things " I now 
possess" does not sufficienly show a contrary intention to prevent 
things of the class acquired after the date of the will and before 
death from passing under the gift; for "I now possess" means "I 
possess," which means ordinarily, "possess at the moment of 
death." 3 

If a testator has actually by himself or his agent contracted 
for the delivery of a thing it may pass as a specific legacy under 
his will, although it be not delivered until after his death. 4 

It occasionally happens that a testator gives to a legatee a 

certain number of articles of which he possesses a larger number, 

as where a testator having ten diamond rings bequeathes five of 

them to A. In such a case A. has the right of selecting any 
five out of the ten. And if a testator gives a legacy to A. for a 

certain purpose, and the purpose fails, or A. prefers that the 

legacy should not be applied to that purpose, A. may take the 

i Bothamley v. Sherson, L. R. 8 Eq. 229. 
20 Eq. 304. ' 4 Thomas v. Thomas, 27 Beav. 

3 Re Gibson* L. R 2 Eq. 669. 537. 
3 Wagstuff v. Wagstaff, L. R. 
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legacy and apply it to any other purpose, unless there is a gift 
over of the legacy upon failure of that purpose, 1 or the testator 
appears rather to have intended an application to that purpose 
than bounty to the legatee. 

Annuities are generally treated as legacies, and as subject to 
the testators general directions concerning the legacies. 

The persumption is that an annuity is given only for the life 
of the donee, but it may be perpetual, and the testator's inten- 
tion that it should be may be shown by such a direction as that 
£500 should be invested in the purchase of an annuity for A., 
or that an annuity of so much should be procured out of the pro- 
ceeds of the sale of property. Where an annuity is intended to 
be perpetual it will go on the death of the annuitant to his legal 
personal representative, unless the testator used words showing 
that he intended the heir of the annuitant to take it. 2 

As the simple gift of the produce of property is a gift of the 
property itself, and as equity will do nothing in vain, the donee 
of an annuity directed to be purchased with a certain sum may 
elect to take the sum itdelf rather than the annuity positively 
directed to be purchased. It is obvious that if the Court com- 
pelled the purchase of the annuity, the annuitant might 
immediately sell it. But this election would not be given to a 
married lady whose anticipation of the annuity was restrained. 3 

Although the enjoyment of the annuity may be postponed 
because of a prior life interest until the death of the life tenant, 
the ordinary rules of the vesting of legacies apply, and, there- 
fore, if the annuitant should die during the lifetime of the life 
tenant, on the death of the latter the legal personal representa- 
tive of the former will be entitled to the sum directed to be 
spent in the purchase of an annuity for the annuitant. 4 Secus 
if the testator did not direct a purchase, but the payment out 
of his estate of an annuity. 6 

Sometimes the fund out of which an annuity is payable 
becomes insufficient for the payment of it, and the question may 

1 Skinner's Trusts, 1J. &H. 102. » Browne's Estate., 27 Beav. 324. 

8 Stafford v. Buckley, 2 Ves. 4 Bat/ley v. Bishop, 9 Ves. 6. 

179. B Yates v. Yates, 28 Beav. 637. 
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arise whether or not the annuitant must bear the loss or is en- 
titled to a sale of part of the fund from time to time to provide 
for payment of the annuity in full, or if his executor is entitled 
to a charge upon the profits of the fund after his testator's death 
for the arrears ? That is a question of intention to be solved 
by the construction of the words of the will. Thus, when the 
testator has directed sufficient to be set apart to answer the 
annuity, and the sum set apart becomes insufficient, the 
annuitant may come upon the corpus ; so it is if the annuity is 
charged upon real or personal property rather than upon the 
rents and profits of such property as they accrue. And the 
annuitant is equally entitled if the fund is given over subject to 
the annuity. But it will be otherwise if the will contains words 
showing the testators intentions that the corpus should be pre- 
served whole during the annuitant's lifetime, and on his death 
taken intact by the remainderman. 1 

The ademption of legacies does not depend upon the inten- 
tion of the testator. If the subject of a specific legacy has 
ceased to exist or to belong to the testator at the time of his 
death, the legacy is gone, subject to the consideration of some 
exceptional cases, and the stringency of this rule is such that if 
goods described as being at a particular place be specifically 
bequeathed and the testator remove them, the legacy is 
adeemed, but not if the removal was tortious or fraudulent, or 
made without the testator's sanction, or merely temporary or 
made for a special, sudden purpose, as for the saving of the 
goods from fire. But if the goods were destroyed in the lifetime 
of the testator, his executor, and not the specific legatee of them, 
would be entitled to the insurance money if they were insured. 2 

The legacy of a debt is adeemed in whole or in part by the 
total or partial payment of it in the testator's lifetime, 3 and 
this will be so although the money received in payment has 
been similarly invested by the testator. In the case of Gardner 



1 Birch v. Skerratt, L. R. 2 Gex & S. 343. 

Ch. App. 644. 8 Ashburner v. Macguire, 2 

2 Durrani v. Friend. 5 De Bro. C. C. 108. 
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v. Mutton x the legacy was of £7,000, secured upon mortgage. 
Afterwards the mortgage was paid off, and the testator invested 
£6,000 of it on another mortgage, and paid the residue into a 
special account at a bank and died ; it was held that the legatee 
could take nothing, the exact thing bequeathed being no longer 
in existence, and the decision was the same where the testator 
bequeathed to his debtor " all sums due to me from him on 
bond," and the debtor afterwards paid off the existing bond 
debt and then incurred a new bond debt, which was still existing 
at the testator's death. 2 But the testator may use words large 
enough to carry a new debt. 

A gift of stock standing in the name of a trustee is not 
adeemed by the testator afterwards transferring the stock into 
his own name ; but if the testator sold it out and afterwards pur- 
chased similar stock in the same amount, the legacy would be 
gone. 3 But if a company convert its stock into shares, the mere 
change in the name, the thing remaining substantially the same, 
will not cause the ademption of specific legacies of the stock. 

It is a rule that where the object of a specific legacy has ceased 
to exist in the state described by the testator, by reason of 
fraud, or without his knowledge or authority, or if the change is 
not effected until after his death, there is no ademption, and the 
rule generally applies where, the testator becoming insane, 
private persons deal with and convert his property without the 
authority of the Court. 

Although by the Wills Act wills now speak as if they had 
been executed immediately before the testator's death, a 
specific legacy of a lease will be adeemed by the testator sur- 
rendering the lease and taking a new one. And so, of course, 
it is if the testator contract for the sale of the term. 

A demonstrative legacy may be adeemed by the failure of the 
fund out of which it is payable if the intention is clear that the 
legacy should be paid out of that fund only, and not out of the 
general assets.* 

1 6 Sim. 93. 824 ; Re Gibson, L. R. 2 Eq. 

*Smallman v. Goolden, L. R. 699. 

17 Eq. 67. 4 Coward v. Holdemess, 22 

8 Lee v. Lee, 27 L. J. Ch. Beav. 391. 
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The abatement of legacies takes place when the residuary 
personalty, realty devised for payment of debts, realty descended 
to the heir, and realty charged with debts, are insufficient for the 
payment of debts. The general legacies must then proportion- 
ately abate, or be altogether adeemed if they are wholly needed 
to satisfy the creditors. When the general legacies have been 
wholly exhausted, the specific legacies may have to abate in part 
or altogether. A legacy which is spoken of by the testator in 
terms usually applicable to residuary legacies may be specific. 
Thus, where land was directed to be sold for not less than 
£10,000, and £8,000 of the purchase money was given to A. 
and B., and " the surplus moneys " to C, the land having pro- 
duced £7,000 only, it was held that the testator intended C. to 
take one fifth, and not the uncertain surplus over £8,000.* It 
is otherwise, however, where a testator gives the surplus not 
knowing or assuming to know the amount of the fund. 

Unless pecuniary legatees are guilty of laches, as by leaving 
their legacies an undue time in the hands of the executor ; semble, 
if the executor commits a devastavit, the residuary legatees 
must bear the whole loss without contribution from the 
pecuniary legatees. 2 And, on the same principle, if the devas- 
tavit is committed after one of the residuary legatees has been 
paid his share, that residuary legatee shall bear no part of the 
loss. In questions between the real and personal estate where 
legacies are charged in the former, if the personalty was suffi- 
cient at the time of the testator's death, and became insufficient 
by means of a devastavit, the realty shall not be charged, for 
the liability of the latter ought not to depend upon the after- 
management of personalty which was once sufficient. 3 

Where it is necessary for legatees to abate, the rule is that all 
legacies of the class shall abate together, unless the testator has 
shown an intention to prefer one or more of the legacies for this 
purpose. But the intention must be clearly shown, for equality 
is equity ; in questions of this kind an annuity stands upon the 

1 Pagev. Leapingwell, 18 Ves. Ch. App. 541. 
463. 8 Richardson v. Morton, L. R. 

8 Baiter v. Farmer, L. R. 3 13 Eq. 123. 
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footing of a general legacy of a sum equal to the capital value 
of the annuity. An intention to prefer a legacy is shown by the 
fact of its being given for valuable consideration, as for dower 
to a widow entitled to take dower, or for a debt due. 1 

A legacy to an executor for his trouble must abate like and 
with the other legacies of the same class. 2 

Many difficult questions arise in determining the charges, 
liabilities, and accretions which go with legacies. The general 
principles governing these questions are, however, few. Generally 
a specific legatee is entitled to the thing bequeathed discharged 
from any accidental burden, as payment of a debt for which it 
has been pledged, although if it were pledged for more than its 
value the executor would be justified in refusing to redeem, and 
offering to the legatee the money value of the thing pledged. 
" Where," as was remarked by the present Master of the Rolls 
in a late case, 3 " there is a charge on the legacy which the 
testator would or might have been liable to pay, that is to say, 
a charge created by the testator as distinguished from a charge 
incident to the chattel, such as rent payable under a leasehold 
estate or calls upon railway shares, such a charge is payable out 

of the testator's estate Is the charge one created by the 

testator for what has been called a temporary purpose, that is, 
with the view of raising money or of making use of the property, 
or is it from its nature a charge incident to the property, as in 
the case of rent on leaseholds or calls payable on railway 
shares ? In the first case, the specific legatee is entitled to have 
the legacy redeemed or freed from the charge. In the second 
case, he is not so entitled, because the testator is supposed to 
give the thing as it is, and the charge upon it is really not in 
strictness an encumbrance, but something incident to the nature 
of the thing." Concerning calls upon shares specifically 
bequeathed, it must, however, be observed, that where further 
payments of calls are required to make perfect the interest 



1 Roper v. Roper, 3 Ck Div. 204. 
714, 8 Bothamley v. Sheraon, L. R. 

1 Dunccui v. Watts, 16 Beav. 20 Eq. 304. 
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which the testator professes specifically to bequeath, then the 
general personal estate and not the specific legatee must pay 
them. 

Executors have no right to detain a specific legacy beyond a 
year after their testator's death ; and if they do so, without 
being able to show clearly that the circumstances of the estate 
rendered the detention necessary, they will be personally liable 
for all the loss thereby caused to the legatee. 1 

As to accretions, the rule is that everything which accrues to 
a specific legacy after the testator s death goes to the legatee : 
thus, a bonus on shares goes to the legatee if declared after that 
time, although the profits which enabled the declaration of the 
bonus may have been made before. And so it is with the 
periodically declared profits of a partnership. 2 The same prin- 
ciples apply to questions of a like character between tenants 
for life and remaindermen. 

Now, by the Apportionment Act, 1870, 8 which does not apply 
to a bequest of shares in a partnership firm, the income of 
specific legacies is to be apportioned by the specific legatees and 
the residuary legatee. 

Parol evidence of the amount and particulars of a testator's 
property is admissible to show what is the subject-matter of a 
specific bequest, or to show whether a legacy is specific or 
general. 4 

Time of Payment of Legacies. — Legacies carry interest from 
the time at which they ought to be paid, which may either be 
the time appointed by the testator, which calls for no remark, 
or the time appointed by the law. Failing any direction by the 
testator, the rule is that legacies ought to be paid one year after 
the testator's death, but the rule is subject to the following im- 
portant exceptions : — (a) Specific legacies are payable at, and if 
not paid carry interest, dividends, and all accretions from the 
time of the testator's death, even though the enjoyment of the 

i Chaworth v. Beech, 4 Ves. 8 33 & 34 Vict. c. 35. 
563. 4 Boys v. Williams, 2 Kuss. 

2 Ibbotson v. Elam, L. K. 1 P. My. 689. 
Eq. 188. 
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legacy may have been postponed by the testator, (ft) Legacies 
which are given in satisfaction of the debts of the testator or 
of another person carry interest from the same time; as do 
(7) legacies, whether vested or contingent, given to a legitimate 
child by a parent or to a child by a person in loco parentis, the 
Court presuming that the donor cannot have intended the child 
to starve during its minority, and therefore making this exception 
in cases where the child is not otherwise provided for ; (8) and 
annuities bear fruit from and are payable at the same time, and 
the first annual payment on them is payable one year after the 
date of the testator's death. Secus of a legacy given for life. 1 
(c) Life tenants of a residue of personalty are entitled to interest 
on the residue from the same date. (0) Legacies charged on 
real estate form another exception to the general rule, for they 
bear interest from the death. Except in the case of legacies to 
a child by a person in loco parentis, where the testator orders 
payment of a legacy at a certain time, it will not in general 
carry interest until that time arrives. 2 

The rate of interest allowed by the Court in cases where 
interest on legacies is payable is 4 per cent., and unless accumu- 
lation is directed only simple interest is given. 

A gift of legacy duty, though on a specific legacy, is a gift of 
a general legacy, and the legatee whose legacy is exempted from 
legacy duty cannot, if there should be a deficiency of assets, 
call upon other legatees, except residuary legatees, not so 
exempted, to contribute towards the payment of the legacy 
duty. 8 

Unless otherwise directed, legacies are payable in the currency 
of the country of the testator's domicil, and according to the 
value of the coinage in that country, without deductions for 
transmission and loss on exchange. 4 

Repetition of Legacies, cumulative or substitutional. — It 
happens sometimes that a testator gives more than one legacy 

1 Gibson v. Bott, 7 Ves. 97. Eq. 419. 

* Heath v. Perry, 3 Atk. 101. 4 Cockerdl v. Barber, 16 Ves. 

» Wilson v. VLeary, L. R 17 461. 
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to the same person, and the question arises whether the latter 
legacy was intended as a substitute for that or those previously 
given, or as cumulative. In the case of the same specific thing 
given twice to the same person, it is clear that he can only 
take the thing once. But where general legacies are given, the 
general rule is : — 

(a) Where by different instruments, e.g., will and codicils, 
several legacies are given to one legatee without the 
motive of the gifts being expressed, the legatee takes 
all the legacies, though they may all be of the same 
sum. 1 
(#) But if the same sum is given more than once, and in 
each case the same motive is expressed, the legatee 
only takes one of the legacies, 2 though they are given 
by different instruments. 
(7) And where the same sum is repeatedly given by the 
same instrument, the legatee is only entitled to one 
of the legacies, notwithstanding trifling differences in 
the way of making the gifts. 3 
Therefore, if by different instruments the testator gives the 
same sum, expressing no motive, or various or additional mo- 
tives, or if the same motives are expressed but the sums given 
in the different instruments are not the same, the gifts are 
cumulative, 4 and the Court generally leans towards the cumula- 
tion of legacies. But these rules yield to evidence of intention, 
as where the later instrument is merely a duplicate of the 
earlier one, or is so with the addition of a single direction or 
bequest to some other person, or is evidently intended only as a 
revised will. 5 Upon the same principle it is not the custom of 
the Probate Division to grant probate of two testamentary 
papers which are exactly alike in their provisions, and which 

1 Hooley v. Hatton, 1 Bro. C. 4 Ridges v. Morrison, 1 Bro. 

C. 390. C. C. 388 ; Hurst v. Beach, 5 

9 Hurst v. Beach, 5 Madd. Madd. 352. 
358. 5 Ooote v. Boyd, 2 Bro. C. C. 

* Greenwood v. Greenwood, 1 521. 
Bro. C. C. 31. 
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are evidently, though of different dates, duplicates. Parol 
evidence may be adduced of the testator's intention that the 
legatee should have both legacies, for such evidence supports the 
written instrument, but such evidence is inadmissible to show a 
contrary intention. 1 

Additional and substitutional legacies are usually construed 
to be subject to the same incidents, as separate use or legacy 
duty, as the first legacy, but they are not by implication of law 
held subject to the limitations over to which the first legacy 
was subject. 2 

The Vesting of Legacies. — Few questions occasion more 
litigation than those regarding the vesting of legacies. A 
legacy is said to be vested when the right to it becomes trans- 
missible to the representatives of the legatee, though the legatee 
should die the next instant. The time of vesting, that is, the 
time at which the legacy becomes transmissible, is, of course, 
not necessarily the same as the time of payment. Thus, where 
the gift is to A. for life, with remainder to B., B.'s interest vests 
upon the testator's death, although the time of payment will 
not arrive until A. dies. 

Legacies lapse by the legatee's death before the testator; but 
by the Wills Act, s. 33, if the legatee be a child or descendant of 
the testator, the legacy will not lapse, if the legatee left issue 
who survive the testator, but will go as if the legatee had died 
the moment after the testator. The legacy is therefore dis- 
posable by the legatee's will. The section does not apply to gifts 
to a class or to appointments made under limited powers. 3 
Legacies given to persons as joint tenants do not lapse, but the 
shares of those who predecease the testator go to the survivors, 
and not to the residue. The reverse is the case where the 
legacies are given to tenants in common, distinguished by name; 
but where the tenants in common take as a class, say the 
children of A., the survivors take the shares of those who pre- 



1 Hurst v. Beach, 5 Madd. 8 Re Mason's Will, 34 L. J. 
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decease the testator. 1 Usually the death of particular legatees 
before the testator merely accelerates the payment of the legatees 
in remainder, but it is otherwise where the gift is to one abso- 
lutely, subject to a limitation over to another on a contingency, 
and the former dies in the liftime of the testator, the contin- 
gency not happening or becoming impossible. Thus, when the 
gift was to A. for life, and if she should die in the lifetime of 
her husband to her children; but if she should survive him then 
to her absolutely, and in the result she survived her husband, 
but predeceased the testator, it was held that the children took 
nothing. 2 

Legacies do not lapse by the death of the legatee before the 
testator, where the legacy is " to A. or his executors," or similar 
words in the alternative, for these words show the testator's 
intention to substitute A/s executors if he should predecease the 
testator. But the general rule applies where the gift is " to A. 
and his executors," or similar words, for the addition merely 
describes the absolute interest given to A. ; and the rule applies 
where the legacy is to A. for life, remainder " to B. or his exe- 
cutors," for in such a case the testator is presumed to have used 
the words " or his executors," with reference to the contingency 
of B. dying in A.'s lifetime, although in that regard they are 
unnecessary. 8 But it seems that where, not executors, but also 
" heirs " or " next of kind " are named, the heirs or next of kin 
will take in the event of the testator surviving the legatee. 4 
These distinctions seem to be established by the cases, but they 
are not exhaustive, and there are many expressions of a testator 
which, by showing an intention that a legacy should not lapse by 
the death of the legatee in his lifetime, would have that effect. 
When the legatee survives the testator his legacy ordinarily vests 
at the moment of the testator's death, although not usually 

i Viner v. Francis, 2 Bro. C. Wms. 83 ; Carbyn v. French, 4t 

C. 658 ; Dimond v. Bostock, L. Ves. 435. 

E. 10 Ch. 358. * Edwards v. Saloway, 2 Ph. 

2 Calthorpe v. Gough, 3 Bro. C. C. 625 ; Re Farter's Trusts, 

C. C. 394. 4 K. & J. 188. 

8 Elliot v. Davenport, 1 P. 
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payable by the executor for a year afterwards, or until some 
other time ; but when the testator has appointed a future time 
for payment, the vesting of the legacy is often postponed until 
that time. 

Upon this point certain rules have been adopted by the 
Courts of equity, which are, however, liable to be overridden 
by clear proof in the will of an intention contrary to that which 
these rules would attribute to the testator. Chief among these 
rules is one which postpones the vesting of legacies given " at " 
twenty-one, or " if," " in case," " provided," or " when " the 
legatee attains that age, or at some other definite aud future 
time. 1 If the legatee die before that time, the legacy lapses. But 
this rule will not be applied if the whole of the intermediate 
interest or produce of the legacy is given in the meantime 
to the legatee, and trusts to advance the legatee out of the 
principal also favour the presumption in favour of vesting. 2 But 
even where intermediate interest is given, if the principal is 
directed to be taken out of the residue at the time of payment 
and not before, the rule will be applied, and the vesting post- 
poned till that time. 8 The distinction, which is somewhat fine, 
appears to be between giving a thing and the profits of it, and 
two separate gifts, one of the thing and the other of its profits ; 
wherever, it seems, the legacy is to be forthwith severed from 
the bulk of the estate, it is easier to set up a case of vesting. 4 
Another exception to the rule above stated occurs when the 
future time at which payment is to be made is at the death of a 
life tenant ; e.g., if the legacy be of the interest of £1000 to A. 
for life, remainder to B., B/s interest vests upon the testator's 
death, and the £,1000 will ultimately be paid to B.'s executors 
if he die before A. The same principle applies where the fund 
is given to another person in the first instance for a particular 
purpose, or until debts are paid, or for a particular time, or 

1 Stapleton v. Cheals, Prec. 500. 

Chan. 317; and Tudor's Leading 8 Batsford v. Keebett, 3 Ves. 

Cases in Real Property. 263. 
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until the legatee in remainder attains twenty-one, 1 unless the 
will shows an intention to postpone the vesting of the remainder 
until the determination of the particular estate. It has been 
said by Lord Hatherley, 2 " the true criterion is, what is the 
reason for postponing payment ? If it was the position of the 
fund, as in a gift to one for life, and after his death to others, 
the bequest in remainder vests at once; but if it was the position 
of the legatee, as where the gift is by a direction to pay the fund 
to the legatee when he shall attain twenty-one, it is contingent." 
The subject, however, is not free from difficulty. 

Where a legacy is given payable at a future time which is 
perfectly uncertain, the maxim, dies inc&rtus conditioner facit 
applies, and the legacy does not vest meanwhile. Thus, where 
the gift is to A., to be paid when she marries, the vesting would 
be postponed until the marriage, 3 but this rule is not very strong, 
and yields to evidence of contrary intention afforded by the 
will. 

A large class of cases in which the vesting is immediate is 
that in which the legacy is given payable or to be paid at some 
future determinate time, as majority. In such cases, the sen- 
tence is split up, the gift being read as immediate, and the pay- 
ment only as postponed. 4 But this class of cases, where there is 
a gift, and then a direction as to its payment, as, for instance, 
" I leave £100 to A., to be paid to him at twenty-one," is to be 
carefully distinguished from that class where the only gift is in 
the direction to pay at a future time ; as, for instance, " £100 is 
to be paid to A. at twenty-one/' In the latter class the vesting 
is postponed to the time of payment. 6 

These distinctions do not exist in regard to legacies payable 
out of real estate, in regard to which, partly because of the 
ancient favour shown to the heir, partly because questions affect- 

1 Monkhouse v. Holme, 1 Bev. 500. 

C. C. 228 ; Phipps v. Adars, 9 4 Jackson v. Jackson, 1 Ves. 

CI. & Fin. 583. Sim. 217. 

2 Re Bennett's Trusts, 3 K. & J. 8 Leake v. Robinson, 2 Mer. 
280. 387. 

3 Atkins v. Hiscocks, 1 Atk. 
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ing realty were never decided by the ecclesiastical rules, vesting 
is much more difficult. Although in regard to personal legacies 
given to children, subject to a life interest, a strong presumption 
is raised by the Court in favour of vesting at twenty-one or 
marriage, though the life tenant may still be alive, in cases 
where there is the slightest ambiguity or contradiction in the 
will, 1 yet these considerations are rejected in the construction of 
of legacies payable out of realty. Thus, where a legacy out of 
realty is given payable at twenty-one, with a gift of the interest 
to the legatee in the meantime, the legacy does not vest until 
the time of payment,* but it is otherwise where payment of a 
legacy is merely postponed for the convenience of the estate, as 
where an estate is devised to A. for life, and charged with a 
legacy to B. on A.'s death, for in such casea the legacy vests 
immediately, and goes to B.'s executor if B. should predecease 
A. 8 

It sometimes happens that legacies are charged on a mixed 
fund, that is both on real and personal estate ; in that case the 
personal estate is considered to be the primary fund, and the 
real estate to be the auxiliary fund for the payment of the 
legacies. So far as the personal estate will extend to pay them, 
the case is governed by the same rules as if the legacies were 
payable out of personal estate only; and so far as the real estate 
must be resorted to for the payment of the legacies, the case is 
governed by the same rules as if they were charged on real 
estate only. 4 

It is extremely difficult to say what is the effect of a bequest 
over upon the vesting of legacies. Generally it is said that a 
bequest over rather strengthens the idea that the legacy is not 
vested, but in other cases it has had the opposite effect. 

Where a legacy is given to a class, and it fails as to the shares 
of any member of the class on the ground of remoteness, it fails 
altogether, and even as to the shares of those members of the 

1 Watford v. Moore, 3 My. & 8 King v. Withers, 3 Bev. P. 
Cr. 270. C. 135. 

2 Pawlett v. Pawlett, 2 Venti. 4 Smith's Executory Interests, 
366. 156. 
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class who were not too remote ; l but where there is a separate 
and independent gift to each member of a class, which in no 
way depends as to its amount upon the number of the class, 
then the gifts to those members who are not too remote may 
stand. 2 

Many legacies are given upon conditions, which are either 
conditions precedent or conditions subsequent. In the former 
case, the legacy does not vest until the condition is performed ; 
but in the latter it vests immediately, subject to be divested 
if and when a condition subsequent is performed. "I give 
£100 to A. if he will go to Rome," and " I give £100 to A., but 
if he do such a thing then over," are examples of the two 
kinds. 

Where a condition precedent which is impossible is attached 
to a legacy, the legatee takes the legacy as if there were no 
condition, unless the condition is accidentally impossible, or its 
impossibility was not known to the testator, and the performance 
of the condition was his motive for the gift. Impossible and 
illegal conditions subsequent are no bar to a legatee taking, 
except that illegal conditions subsequent vitiate a legacy, if the 
act to be performed be malum in se, and not merely opposed 
to a rule of law. Repugnant conditions are also void, as where 
property is given to one on condition that he does not alien it. 

Conditions precedent are to be substantially performed. In 
pursuit of the desire to effectuate the real intention of the 
testator, the Courts have often read conditions of this kind as 
conditional limitations, and have so been enabled to uphold 
gifts which could not be supported if the letter of testamentary 
instruments were alone regarded. In a leading case upon this 
subject, 3 the gift was to A. for life, and then to B. if she should 
survive A. and attain twenty-one ; but if she should not, then to 
A.'s children, other than B. living at A/s death, to be paid to 
them after her death as they attained twenty-one, and if all 

1 Leake v. Robimon, 2 Mer. 46. 
363. 8 MacTdnnon v. Seivett, 2 M. & 
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such other children of A. should die under twenty-one, then 
to M. B. and one other child of A. attained twenty-one, but 
A. survived both of them. It was held that M. was entitled, 
it being considered that the apparent condition on which the 
gift to M. depended was more than fulfilled. 

As conditions subsequent take away estates which have 
already vested they are jealously construed, and must be strictly 
performed in order to have their divesting effect. And some 
conditions subsequent, as conditions not to dispute the will, have 
been held inoperative. But if after such a condition the legacy 
were given over to another person, the legatee disputing the 
will would lose his legacy. 1 

Legacies given absolutely, with directions for their application 
in a particular way, are to be paid over to the legatees, who may 
apply them in other ways, 2 and it may be said that where 
absolute gifts are made for purposes which do not take effect, 
the gifts stand although the ways of enjoyment pointed out 
have failed. 8 

" If a legacy is given to a man as executor, whether expressed 
to be for care and pains or not, he must, in order to entitle him- 
self to the legacy, clothe himself with the character of executor. 4 
Whether a legacy is given to an executor as executor or on some 
other account is to be decided by a reference to the terms of 
the will, but the presumption is that it is given in consideration 
of the legatee acting as executor. 6 Whether the rule applies 
to residuary gifts has been doubted. 6 It does not seem neces- 
sary for an executor fully to administer the assets in order to 
entitle himself to the legacy. He will be entitled if he prove 
the will or do any other act showing an intention to administer 
before he is cut off by death. In one strong case, the testator 
left his residuary estate fo A., his executor, with a gift over 

1 Cooke v. Turner, 14 Sim. 216. 
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if A. should die, so that he might not be enabled to perform the 
duties thereby required of him. A. proved the will, but died 
before he had fully administered. He was held absolutely 
entitled to the residue. 1 What is requisite is a bond fide inten- 
tion honestly to fulfil the trusts of the will. 

Property may be effectually limited to a person until marriage, 
and upon marriage, certainly if the donee be widow or widower, 
the gift will cease. A limitation of this kind is valid, because 
the Court has no power to augment the size of the testator's 
gift, limited by him to a certain moment. 2 But conditions in 
general restraint of marriage are void as against the policy of 
the law. Conditions in particular restraint of marriage with- 
out consent, or until a certain reasonable age has been reached, 
or with particular persons, may be v&lid. 3 Conditions sub- 
sequent in restraint of marriage without the consent of other 
persons, there being no limit as to age, as twenty-one years, are 
void, unless there be a gift over. 4 So, perhaps, it is with such 
conditions precedent ; but they have also been thought good 
though there was no gift over. 6 The consent upon which the 
marriage ought to be unconditional should be given by all the 
surviving persons named by the testator to consent, and at or 
before the marriage, either expressly or by tacitly permitting 
the marriage. 3 If the persons appointed to consent unreason- 
ably refuse, the Chancery Division will consider and decide the 
propriety of the proposed marriage. 6 

Conversion. — There is no commoner breach of trust in the 
administration of the assets of deceased persons than the . 
unauthorised retention of property of a wasting, hazardous, or 
perishable nature in that condition. It often happens that an 
executor is begged by a life tenant to allow property to remain 
in some state of investment which bears a high rate of interest, 



1 Hollingsworth v. Grasset, 15 Tudor's Leading Cases, and Notes 
Sim. 52. thereto. 

2 Morley v. Kennoldson, 2 4 Malcolm v. CCallagJian, 2 
Hare, 580. Mad. 353. 

8 Srrtt v. Tyler, 2 Wli. & * Clarke v. Parker, 19 Ves. 15. 
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although the property may meanwhile be in danger of loss or 
be wearing out its existence. It is the duty of the executor to 
convert all such property into property of a safe and permanent 
nature, 1 for it is obvious that if, e.g., leaseholds or annuities be 
not converted they may wholly come to an end in the lifetime 
of the life tenant, and so the remaindermen may take nothing 
of what was intended for them. For the same reason, the 
equality in which equity delights, it is the executor's duty to 
sell reversionary interests and pay the interest on the purchase 
moneys to the life tenant, otherwise, if the reversion did not 
fall into possession in his lifetime, he would derive no benefit 
from it. 1 But these rules are not applicable where the testator 
has bequeathed perishable or reversionary property to persons 
to be enjoyed by them in succession specifically, even although 
he may have given his executors a discretionary power to 
change the form of investment. Whenever an intention that 
the property should be enjoyed specifically can be collected, the 
executor should not convert. Such an intention has been 
inferred where the testator directed a sale at a particular time, 
for such a direction shows that he did not intend an earlier 
sale; 2 where the rents, dividends, &c, were given to persons 
in succession, for the word " rents " showed an intention that 
leaseholds should not be sold, else there could, in that case, be 
no rent ; s and where powers of attorney were directed to be 
given to persons entitled to the income successively. 4 But where 
such an intention is inferred it is only understood to refer to 
invested property, and it is still the duty of the executor to get 
in debts. 6 If the property which ought to be converted is not 
immediately convertible without risk of such loss as a prudent 
executor should not incur, the life tenant is still not entitled 
to the profits made until conversion, but only to four per cent. 

1 Howe v. Lord Dartmouth, 7 Bent, 5 Hare, 36. 

Ves. 137. * Nelville v. Fortescue, 16 Sim. 

» Alcock v. Sloper, 2 My. & K. 333. 

699. 5 Holgate v. Jennings, 24 Beav. 

8 Goodenough v. Tremarnond, 623, 
2 Beav. 512; but see Cafe v. 

p2 
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on the value of the property, and, the balance of the profits 
made being treated as capital and invested, to the interest on 
such balance. 1 

Power is often given by will to executors to continue any 
of the testator's property in its then state of investment for 
such time as they think fit. 

In such a case, until actual conversion, the life tenant is 
entitled to the income actually made, and not merely to four 
per cent. 

Trustees and executors who neglect their duty to convert are 
liable to the remaindermen to make go6d all the loss occasioned 
by their neglect, and they must recover, if they can, from the 
life tenant the difference between what he actually received 
and the dividends which he would have received if the property 
had been converted and the proceeds invested in a proper 
security. 2 If the neglect is to sell a reversionary interest until 
it falls into possession, the Court will inquire what the sale of it 
would have produced assuming it would fall in on the day on 
which it did actually fall into" possession, and will order the 
trustees to pay to the life tenant the difference between that 
sum and the sum which has fallen into possession. 8 

1 Brown v. Gellatiy, L. R. 2 90. 

Ch. App. 751. 8 Wilkinson v. Duncan, 23 

2 Hood v. Clapham, 19 Beav. Beav. 469. 



CHAPTER XVI. 



DONATTONES MORTIS CAUSA. 



The Roman Law has been followed by English lawyers in 
admitting the validity of this peculiar kind of gift, although 
with some regret. But both the Roman and English systems 
of jurisprudence have fenced it round with some restrictions 
which reduce the objections to this form of donation. We have 
not followed the civilians in requiring that these gifts shall be 
evidenced by five witnesses, but it is necessary that the person 
who sets up a donatio mortis causd should strictly and clearly 
prove it, and there should be something more than the donee's 
unsupported testimony. 

A donatio mortis causd is not a present absolute gift, but 
one to take effect on the death of the donor. It has several 
requisities. (1) It must be made in contemplation of death. 
(2) It becomes effective only on the donor's death. (3) The 
thing given must be delivered. Upon the first and second 
mentioned requisites it is only needful to observe that when 
the donor was on his deathbed or in 1m fatal illness at the time 
of making the gift, it will be presumed to have been made in 
contemplation of death, and to have been intended to become 
effective only on the donor's death. This presumption fails, 
however, where the evidence shows that the donor intended an 
immediate and irrevocable gift 1 

It seems the better opinion that a dowitio truyrtis causd may 
be made subject to a trust or to a condition, as where the donor 

1 Edwards v. Jones, 1 My. & Cr. 226. 
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gave to the donee, u wishing that he should bury her." * It is 
more difficult to decide what constitutes sufficient delivery. 
It is sufficient if the subject of the gift is delivered in trust for 
the donee to another person, or if it is delivered for a particular 
purpose. 2 

But the delivery must be to the donee or to some one for 
him. Delivery to a person as agent for the donor will not do ; 
and it is always necessary that the donor should part with, 
and should intend to part with, all control over the thing given. 8 
Thus, where the donor directed a box to be carried to the 
donee's house, and next day sent for some clothing out of the 
box, it was held no donatio mortis causA? And as symbolical 
delivery is insufficient, the delivery of receipts for South Sea 
Stock, 4 and of scrip certificates for railway stock, 6 have been held 
bad. Still, in one case, 6 delivery of a key of a trunk and 
words of gift of the contents of the trunk was held sufficient 
delivery. 

It would appear that delivery of that which is necessary to 
the reduction of a chose in action into possession, and not merely 
of the evidence of the existence of the chose in action, should 
be made. Thus, it is not enough that a bank book, or a note 
not payable to bearer, or a cheque (unless cashed or negotiated 
in the donor's lifetime) has been delivered. 7 But, on the other 
hand, delivery of a bond, of a policy of insurance, and of mort- 
gage deeds, carries the right to the sums secured, if such was 
the donor's intention ; 8 and delivery of a bank note or other 
negotiable instruments, or of a bank deposit note, is also suffi- 
cient. 9 There is one strong case 10 in which the donor gave to 
an agent of the donee a receipt note, which the donee had 

1 Dnmj v. Smithy 1 P. Wms. 474. 

405 ; Blount v. Burrow, 4 Bro. 6 Jones v. Selby, Prec. Ch. 300. 

C. C. 71. 7 Bolls v. Pearce, 5 Ch. D. 730. 

2 Hills v. Hills, 8 M. & W. 8 Duffield v. fflwes, 1 Bligh. 
401. N. S. 497. 

8 Hawkins v. Blewitt, 2 Esp. » Bankin v. Weguelin, 27 Beav. 

663. 309. 

4 Ward v. Turner, 2 Ves. 431. 10 Moore v. Darton, 4 De G. & 

8 Moore v. Moore, L. K. 18 Eq. S. 517. 
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handed to the donor for money lent, and the donor expressed a 
wish to have the debt cancelled. V.-C. Knight-Bruce held that 
sufficient, chiefly on the ground that the debt was, by reason of 
the receipt note, a debt bearing interest, and that the note was 
essential to the recovery of the interest. 

A donatio mortis causd may be revoked at any time before 
death, and is generally to be treated as a legacy, being liable to 
the payment of debts, although after legacies have been ex- 
hausted, and subject to legacy duty. But it so far differs from 
a legacy that it does not require probate nor the assent of the 
executor, which is necessary to pass the property in the subject- 
matter of a legacy. In all other respects, however, except that 
the gift cannot be revoked by will, a donatio mortis causd is 
to be treated as a legacy. 




i 



CHAPTER XVII. 

THE DISTRIBUTION OF THE ESTATES OF INTESTATES. 

The distribution of the estates of persons who have died in- 
testate, after payment of debts, is regulated by the Statute of 
Distributions, 22 & 23 Car. II. c. 10, and is not to be made for 
one year after the death. After the passing of that statute 
many estates continued subject to the customs of London or 
York ; but these customs have since been abolished, and the 
statute now prevails throughout England. The statute does 
not affect the right of husbands to administration of and succes- 
sion to the estates of their wives. Under the statute, if the 
deceased leaves a widow and children or lineal descendants of 
children, the widow takes one third of the estate, and the 
children and descendants two thirds; but if there were no 
children or lineal descendants of children, the widow takes one 
half and the next of kin the other half, or if there be no next 
of kin the Crown takes the other half. A woman may, by 
ante-nuptial settlement, surrender her right to a distributive 
share ; but she will not be excluded where the will makes a 
provision for her, expressing it to be in satisfaction of all her 
claims, and some of the other gifts in the will lapse. In such a 
case the widow takes her distributive share in the property 
subject to the quasi-intestacy. 1 

Where a husband has covenanted to leave, or that his executor% y 
&c, shall pay so much to his wife, so that there is no breach of 
the covenant until his death, 2 anything that the widow may 

1 Pickering v. Stamford, 3 Ves. 9 Oliver v. Brigland, see 3 Atk. 

332. 420. 
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take under the statute will go in total or partial performance, 
as the case may be, of the covenant ; l and it is the same as to 
property taken by her under a quasi-intestacy. 2 

Where there is no widow, the only child or the children take 
all. Children who are dead are represented by their lineal 
descendants, who take instead of them, and not by their legal 
personal representatives. Where all the children or their de- 
scendants are in the same degree, as if they be all grandchildren, 
they take per capita, i.e., equally ; but where they are of dif- 
ferent degrees they take per stripes ; thus a son of the intestate 
would take as much as all the issue of a deceased son. The 
half blood rank with the whole blood. 

By the statute, section 5, children (and the lineal descendants of 
children) who have been advanced by the intestate in his life- 
time, except the heir at law receiving real estate from the 
intestate in his lifetime, are, where the intestate was their father, 
compellable, if they claim any distributive share of the assets 
under the statute, to bring the amount of the advancement into 
hotchpot. This provision only applies to cases of actual in- 
testacy and not to cases of quasi-intestacy. This section exists 
only for the benefit of the other children, and therefore the 
widow receives no more upon the sum advanced being brought 
into hotchpot. 

It is to be observed that the advancement to be accounted 
for may be either of realty or of personalty, but it must be 
made or provided for by the intestate in his lifetime, in order to 
be brought within the section ; and, therefore, a child to whom 
the father devises land need not bring the land into hotchpot. 8 
But it is not necessary that the subject of the advancement 
should be payable in the father's lifetime. 4 

The heir at law brings into hotchpot any advancement of 
personal property which he may have received from his father. 

If the advancement be by way of marriage settlement, the 

1 Blandy v. Widmore, IP. * Ttoisden v. Turisden, 9 Ves. 

Wins. 324. 425. 

8 Ooldsniid v. Goldsinid, 1 Sw. 4 Edwards v. Freeman, 2 P. 

211. Wms. 440. 
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child advanced accounts for all the father brought into settle- 
ment, although it may be settled on successive trusts for the 
child, its spouse, and issue. 

Substantial expenditure incurred by a father in putting a 
child out into the world, as into a profession or trade, is an 
advancement ; and an annuity, although contingent, 1 is an ad- 
vancement; but not small presents or educational costs and 
charges. 2 

The rights of the next of kin to one half where there is a 
widow only, and to the whole where there is neither widow nor 
child of the intestate, are ascertained in the same way as the 
right to letters of administration. 

The father is the nearest of kin, and he therefore takes one 
half if the intestate left a widow and no child, and the whole 
estate if there was neither widow nor child. Formerly the 
intestate's mother excluded brothers and sisters ; but now, by 
statute 1 Jac. II. c. 17, s. 7, if there be neither widow, child, 
nor father, the mother, brothers, and sisters take equally, 
and the children of brothers and sisters take their parents' 
shares with the mother (i.e., their grandmother) if their parents 
are dead. The mother's rights are similar where a widow is 
left. Thus, where the intestate left widow, mother, and several 
nephews and nieces, the children of a brother, Lord Hardwicke 
held the widow entitled to one half, the mother to one quarter, 
and the nephews and nieces to the remaining quarter equally 

Brothers and sisters of the intestate are represented by their 
children ; but the right of representation goes no farther. For 
instance, they are not represented by their grandchildren. 

If all brothers and sisters be dead, all the nephews and nieces 
take equally, per capita; but the distribution is per stripes 
where any brother or sister is alive. Therefore, if there survived 
the intestate one sister A., two children, B. and C, of a deceased 



1 Edwards v. Freeman, 2 P. IV., 1, IV. 
Wms. 440. 8 Stanley v. Stanley, 1 Atk. 

8 Williams on Executors, III., 455. 
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brother, and one child, D., of a deceased sister, A. would take 
one third, B. one sixth, C. one sixth, and D. one third. 

Failing wife, child, father, brother and sisters, and their chil- 
dren, the mother takes all under the Statute of Distributions of 
Charles II. 

Brothers and sisters rank before grandparents of the intestate, 
and grandparents before uncles and aunts, who rank equally 
with great-grandparents, both of the latter classes being in the 
third degree. 

Uncles and aunts are in the same degree as nephews and 
nieces, and therefore they share equally together, for in such a 
case the nephews and nieces do not claim by representation, but 
in their own right. If, however, a brother were alive, he would, 
of course, exclude the uncles and aunts, being a degree nearer 
in blood. 

Generally, and unless specially mentioned, there is no right 
of representation, and therefore an uncle will exclude the son 
of a deceased uncle, and the child of a deceased nephew shall 
not claim in competition with nephews and nieces. Subject, 
in fact, to the stated exceptions, everything depends upon near- 
ness of blood. Therefore, although the half blood ranks with 
the whole blood, persons related by marriage are not, in the 
view of the statute, related at all. 

Failing next of kin, the Crown takes the estate as bona 
vacantia ; but it does not often happen that persons who leave 
property are without next of kin, unless they be bastards 
dying without wife or child. 

These rules apply to persons domiciled in England. Neither 
the place of birth nor that of death, nor nationality, determine 
the question by what law the distribution of an intestate's 
estate is to be regulated, but the place of his domicil, i.e., the 
place where he permanently resides without any intention of 
living elsewhere — home, in fact. 1 

1 See Dicey on Domicil, and works on Private International Law. 
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STAMPS. 



The law relating to Probate Duties is now regulated by the late 
Act, 43 Vict. c. 14, by which it is enacted — 



Part III. 
Stamps. 

9. On and after the first day of April, one thousand eight 
hundred and eighty, in lieu of the stamp duties now payable 
upon probates of wills and letters of administration in England 
and Ireland, and upon inventories to be exhibited and recorded 
in any Commissary Court in Scotland, there shall be charged 
and paid the duties specified in the Schedule to this Act: 
Provided that an additional inventory to be so exhibited or 
recorded of any effects of a deceased person, where a former 
duly stamped inventory of the estate and effects of the same 
person has been exhibited and recorded prior to the first day of 
April, one thousand eight hundred and eighty, shall be charge- 
able with the amount of stamp duty with which it would have 
been chargeable if this Act had not been passed. 

10. — (1.) Together with the affidavit to be required and 
received from the person applying for a probate or letters of 
administration in England, in conformity with section thirty- 
eight of the Act passed in the fifty-fifth year of the reign of 
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King George the Third, chapter one hundred and eighty-four, 
there shall be delivered an account of the particulars of the 
personal estate for or in respect of which the probate or letters 
of administration is or are to be granted, and of the estimated 
value of such particulars. 

(2.) The account so delivered shall be transmitted to the 
Commissioners of Inland Eevenue, together with the documents 
mentioned in section ninety-three of the Act passed in the 
twentieth and twenty-first years of Her Majesty's reign, chapter 
seventy-seven. 

(3.) A like account shall be annexed to the affidavit to be 
required and received from the person applying for a probate or 
letters of administration in Ireland, in conformity with section 
one hundred and seventeen of the Act passed in the fifty-sixth 
year of the reign of King George the Third, chapter fifty-six, 
and such account shall be in lieu of, and in substitution for, the 
account annexed to the form of affidavit set forth in Part III. of 
the Schedule to the said Act. 

(4.) Every account to be delivered in pursuance of this section 
shall be in accordance with such form as may be prescribed by 
the Commissioners of Her Majesty's Treasury. 

11. Where any legacy duty or succession duty shall be pre- 
sumptively payable in respect of any interest in expectancy upon 
the determination of a life or other temporary interest in posses- 
sion in a legacy, or residue, or in personal property comprised in 
a succession, and the duty (if any) payable upon the life or 
other temporary interest shall have been fully paid and satisfied, 
it shall be lawful for the Commissioners of Inland Revenue, in 
their discretion, upon the application of the executor or trustee 
or other person who would be accountable for the duty in respect 
of such interest in expectancy, if it were then in possession, to 
commute the duty presumptively payable for a certain sum to 
be presently paid. 

For assessing the amount which shall be so payable the 
Commissioners shall cause a present value to be set upon 
the presumptive duty, regard being had to any contingencies 
affecting the liability to such duty, and the interest of 
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money involved in the calculation being reckoned at the 
rate for the time being allowed by the Commissioners in 
respect of duties paid in advance under the Succession Duty 
Act, 1853. 

Upon the receipt of the certain sum the Commissioners shall 
give a discharge for the duty accordingly. 

12. When an executor, administrator, or trustee shall have 
given notice in writing to the Commissioners of Inland Kevenue 
for any claim to legacy duty or succession duty in respect of 
any fund in his hands which he intends to distribute, and shall 
have delivered to the Commissioners all particulars which they 
may require in order to ascertain the existence and extent of 
any such claim, he shall be at liberty to distribute the fund 
amongst the parties entitled thereto, after satisfaction of any 
claims to duty made by the Commissioners, and shall be entitled 
to receive from them a certificate discharging him from his 
liability to any duty in respect of the fund. 

Such certificate shall not in any way affect the liability of any 
person other than the person in whose favour it is expressed to 
be given. 

13. Where it appears upon an examination of the account 
rendered to the Commissioners of Inland Revenue that the 
value of the whole of the personal estate of any person dying 
after the passing of this Act does not amount to the sum of 
one hundred pounds, no legacy duty shall be charged in respect 
thereof or of any portion thereof. 
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SCHEDULE 

Of Stamp Duties on Probates and Letters of Administra- 
tion in England or Ireland and on Inventories in 
Scotland. 



Where the estate and effects for or in respect of which a probate 
or letters of administration shall be granted, or whereof an 
inventory shall be exhibited and recorded, exclusive of what the 
deceased shall have been possessed of or entitled to as a trustee 
for any other person and not beneficially, shall be : — 

Duty. 
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Schedule — continued. 











Duty. 




£ 


£ 
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20,000 and under 25,000 


• • • • 
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25,000 
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The probate duties are payable upon the gross amount of the 
estate, no allowance being made for debts due by the estate ; but 
after the duty has been paid and the debts have been paid; a 
rebate will be allowed in respect of the debts by which the 
estate has been diminished. 
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By the statute 55 Geo. III. c. 184, the following duties 
are payable in respect of legacies and successions to personal 
estate : — 

Where the Testator, Testatrix, or Intestate shall have died 

after the bth Day of April, 1805. 

For every legacy, specific or pecuniary, or of any other descrip- 
tion, of the amount or value of £20 or upwards, given by any 
will or testamentary instrument, of any person who shall have 
died after the 5th day of April, 1805, either out of his or her 
personal or movable estate, or out of or charged upon his or 
her real or heritable estate, or out of any moneys to arise by the 
sale, mortgage, or other disposition of his or her real or heritable 
estate or any part thereof, and which shall be paid, delivered, 
retained, satisfied, or discharged, after the 31st day of August, 
1815. 

Also for the clear residue (when devolving to one person) and 
for every share of the clear residue (when devolving to two or 
more persons) of the personal or movable estate of any person 
who shall have died after the 5th day of April, 1805 (after 
deducting debts, funeral expenses, legacies, and other charges 
first payable thereout), whether the title to such residue or any 
share thereof shall accrue by virtue of any testamentry disposi- 
tion, or upon a partial or total intestacy ; where such residue or 
share of residue shall be of the amount or value of £20 or 
upwards, and where the same shall be paid, delivered, retained, 
satisfied, or discharged after the 31st day of August, 1815. 

And also for the clear residue (when given to one person) 
and for every share of the clear residue (when given to two or 
more persons) of the moneys to arise from the sale, mortgage, 
or other disposition, of any real or heritable estate, directed to 
be sold, mortgaged, or otherwise disposed of, by any will or 
testamentary instrument of any person who shall have died after 
the 5th day of April, 1805 (after deducting debts, funeral 
expenses, legacies, and other charges first made payable there- 
out, if any), where such residue, or share of residue, shall amount 

Q 
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to £20 or upwards, and where the same shall be paid, retained, 
or discharged after the 31st day of August, 1815 

Where any legacy, or residue, or any share of such residue, 
shall have been given, or have devolved, to or for the benefit of 
a child of the deceased or any descendant of a child ot the 
deceased, or to or for the benefit of the father or mother, or any 
lineal ancestor of the deceased, a duty at and after the rate ot 
£1 per cent, on the amount or value thereof. 

Where any legacy, or residue, or any share of such residue, 
shall have been given, or have devolved, to or for the benefit of 
a- brother or sister of the deceased, or any descendant of a 
brother or sister of the deceased, a duty at and after the rate 
of £3 per cent, on the amount or value thereof. 

Where any such legacy, or residue, or any share of such 
residue, shall have been given, or have devolved, to or for the 
benefit of a brother or sister of the father or mother of the 
deceased, or any descendant of a brother or sister of the father 
or mother of the deceased, a duty at and after the rate of £5 
per cent, on the amount or value thereof. 

Where any such legacy, or residue, or any share of such 
residue shall have been given, or have devolved, to or for the 
benefit'of a brother or sister of a grandfather or grandmother 
of the deceased, or any descendant of a brother or sister of a 
grandfather or grandmother of the deceased, a duty at and after 
the rate of £6 per cent, on the amount or value thereof. 

And where any such legacy, or residue, or any share of such 
residue shall have been given, or have devolved, to or for the 
benefit of any person, in any other degree of collateral con- 
sanguinity to the deceased than is above described, or to or for 
the benefit of any stranger in blood to the deceased, a duty at 
and after the rate of £10 per cent on the amount or value 

thereof. . 

And all gifts of annuities, or by way of annuity, or of any 
other partial benefit or interest, out of any such estate or effects 
as aforesaid, shall be deemed legacies within the intent and 
meaning of this schedule. And where any legatee shall take 
two or more distinct legacies or benefits under any will or testa- 
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mentary instrument, which shall together be of the amount or 
value of £20, each shall be charged with duty, though each or 
either may be separately under that amount or value. 

By way of exemptions it is provided, that legacies and resi- 
dues, or shares of residue of any such estate or effects as afore- 
said, given or devolving to or for the benefit of the husband or 
wife of the deceased, or to or for the benefit of any of the Royal 
Family, and all legacies which were exempted from duty by the 
Act 39 Geo. III. c. 73, for exempting certain specific legacies 
given to bodies corporate or other public bodies from the pay- 
ment of duty, shall be exempted. 



Q2 
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1 Viot. c. 26. 

r 

An Act for the Amendment of the Laws with respect to Wills, 

[3rd July, 1837.] 

Be it enacted by the Queen's most Excellent Majesty, by and with l Vict. c. 26. 

the advice and consent of the Lords Spiritual and Temporal, and 

Commons, in this present Parliament assembled, and by tie autho- ^JwSSn 
rity of the same, that the words and expressions hereinafter men- words in 
tioned, which in their ordinary signification have a more confined or t^ 18 Act '> 
a different meaning, shall in this Act, except where the nature of the 
provision or the context of the Act shall exclude such construction, 
be interpreted as follows ; (that is to say,) the word " will" shall ex- "Willi" 
tend to a testament, and to a codicil, and to an appointment by will 
or by writing in the nature of a will in exercise of a power, and also 
to a disposition by will and testament or devise of the custody and 
tuition of any child, by virtue of an Act passed in the twelfth year of 
the reign of King Charles the Second, intituled " An Act for taking 12 car. it. 
away the Court of Wards and Liveries, and Tenures in capite and by ©• 24. 
Knights Service, and Purveyance, and for settling a revenue upon His 
Majesty in lieu thereof," or by virtue of an Act passed in the Parlia- 
ment of Ireland in the fourteenth and fifteenth years of the reign of 
King Charles the Second, intituled " An Act for taking away the 14 & 15 car 
Court of Wards and Liveries, and Tenures in capite and by Knights n. (i.) 
Service," and to any other testamentary disposition ; and the words 
"real estate" shall extend to manors, advowsons, messuages, lands, "Real 
tithes, rents, and hereditaments, whether freehold, customary free- ^tate:" 
hold, tenant right, customary or copyhold, or of any other tenure, and 
whether corporeal, incorporeal, or personal, and to any undivided 
share thereof, and to any estate, right, or interest (other than a chattel 
interest) therein ; and the words " personal estate * shall extend to «« personal 
leasehold estates and other chattels real, and also to moneys, shares of e 8 *** 6 : " 
Government and other funds, securities for money (not being real 
estates), debts, choses in action, rights, credits, goods, and all other 
property whatsoever which by law devolves upon the executor or ad- 
ministrator, and to any share or interest therein ; and every word 
importing the singular number only shall extend and be applied to Num ber : 
several persons or things as well as one person or thing ; and every 
word importing the masculine gender only shall extend and be ap- Gender, 
plied to a female as well as a male. 
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l vict c 26. ii, And be it further enacted, that an Act passed in the thirty- 
j^"^ ~ second year of the reign of King Henry the Eighth, intituled " The 
thestitutes Act of Wills, Wards, and Primer Seisins, whereby a Man may devise 
of Wiii», 32 Two Parts of his Land ;" and also an Act passed in the thirty-fourth 
^J IL and thirty-fifth years of the reign of the said King Henry the Eighth, 
w 4 36 Hen. intituled " The Bill concerning the Explanation of Wills ;" and also 
viii. c 5. an Act panned in the Parliament of Ireland, in the tenth year of the 
10 Car. I. reign of King Charles the First, intituled "An Act how Lands, 
bcm. 2, c. 2. Tenements, &c, may be disposed by Will or otherwise, and concern- 
ing Wards and Primer Seisins ;" and also so much of an Act passed 
Bees. 5, 6, 12, in the twenty -ninth year of the reign of King Charles the Second, 
andft of intituled "An Act for Prevention of Frauds and Perjuries," and of 
the statute an Act passed in the Parliament of Ireland in the seventh year of the 
of Frauds, reign of King William the Third, intituled " An Act for Prevention 
c. afi will. °f Frauds and Perjuries," as relates to devises or bequests of lands or 
Hi. a 12. tenements, or to the revocation or alteration of any devise in writing 
( L ) of any lands, tenements, or hereditaments, or any clause thereof, or to 

the devise of any estate pur autre vie, or to any such estate being 
assets, or to nuncupative wills, or to the repeal, altering, or changing 
of any will in writing concerning any goods or chattels or personal 
estate, or any clause, devise, or bequest therein ; and also so much 
Bee. 14 of of an Act passed in the fourth and fifth years of the reign of Queen 
4 6 5 Anne, Anne, intituled " An Act for the Amendment of the Law and the 
better Advancement of Justice," and of an Act passed in the Parlia- 
6 Anne, ment of Ireland in the sixth year of the reign of Queen Anne, in- 
c io. (L) tituled « Ajx Act for the Amendment of the Law and the better 
Advancement of Justice," as relates to witnesses to nuncupative wills ; 
Sec. 9 of and also so much of an Act passed in the fourteenth year of the reign 
c. 4 2^T° II# °^ ^ n ? G° or g e the Second, intituled " An Act to amend the Law 
concerning Common Recoveries, and to explain and amend an Act 
made in the Twenty-ninth Year of the Reign of King Charles the 
Second, intituled ' An Act for Prevention of Frauds and Perjuries,' n 
25 Geo. II. as relates to estates our autre vie ; and also an Act passed in the 
as to 6XCept t went y- n ft n vear of tne reign of King Georee the Second, intituled 
colonies). " An Act for avoiding and putting an Ena to certain Doubts and 
Questions relating to tne Attestation of Wills and Codicils concerning 
Real Estates in that Part of Great Britain called England, and in His 
Majesty's Colonies and Plantations in America," except so far as re- 
lates to His Majesty's Colonies and Plantations in America ; and also 
25 Geo. II. an Act passed in the Parliament of Ireland in the same twenty -fifth 
c li. (I.) y ear f the reign of King George the Second, intituled " An Act for 
the avoiding and putting an End to certain Doubts and Questions 
relating to the Attestations of Wills and Codicils concerning Real 
55 Geo. III. Estates ;" and also an Act passed in the fifty-fifth year of the reign of 
c. 192. King George the Third, intituled " An Act to remove certain Diffi- 

culties in the Disposition of Copyhold Estates by Will," shall be and 
the same are hereby repealed, except so far as the same Acts or any 
of them respectively relate to any wills or estates pur autre vie to 
which this Act does not extend. 

All property in. And be it further enacted, that it shall be lawful for every 

posed of by person to devise, bequeath, or dispose of, by his will executed in 

will, manner hereinafter required, all real estate and all personal estate 

which he shall be entitled to, either at law or in equity, at the time 
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of his death, and which if not so devised, bequeathed, or disposed of * Vict - c - 2 & 
would devolve upon the heir at law, or customary heir of nim, or, 
if he became entitled by descent, of his ancestor, or upon his executor 
or administrator ; and that the power hereby given shall extend to comprising 
all real estate of the nature of customary freehold or tenant right, or freeholds 7 
customary or copyhold, notwithstanding that the testator may not and copy- 
have surrendered the same to the use of his will, or notwithstanding k'SJ*' t 
that, being entitled as heir, devisee, or otherwise to be admitted render and*" 
thereto, he shall not have been admitted thereto, or notwithstanding before ad- 
that the same, in consequence of the want of a custom to devise or ^nd^, 6 ' 
surrender to the use of a will or otherwise, could not at law have been such of them 
disposed of by will if this Act had not been made, or notwithstand- as ca " no J : 

HOW Ofl QAa 

ing that the same, in consequence of there being a custom that a will vised ; 
or a surrender to the use of a will should continue in force for a 
limited time only, or any other special custom, could not have been 
disposed of by will according to the power contained in this Act, if 
this Act had not been made ; and also to estates pur autre vie, whether estates pur 
there shall or shall not be any special occupant thereof, and whether autre vit: 
the same shall be freehold, customary freehold, tenant right, cus- 
tomary or copyhold, or of any other tenure, and whether the same shall 
be a corporeal or an incorporeal hereditament ; and also to all con- contingent 
tingent, executory, or other future interests in any real or personal ^^8*0? : 
estate, whether the testator may or may not be ascertained as the per- entry ; and 
son or one of the persons in whom the same respectively may become property ac- 
vested, and whether he may be entitled thereto under tne instrument execution °of 
by which the same respectively were created or under any disposition the will, 
thereof by deed or will ; and also to all rights of entry for conditions 
broken, and other rights of entry ; and also to such of the same 
estates, interests, and rights respectively, and other real and personal 
estate, as the testator may be entitled to at the time of his death, not- 
withstanding that he may become entitled to the same subsequently 
to the execution of his will. 

IV. Provided always, and be it further enacted, that where any As to the 
real estate of the nature of customary freehold or tenant right, or fiJSJ^SjL 
customary or copyhold, might, by the custom of the manor of which able by 
the same is holden, have been surrendered to the use of a will, and devisees of 
the testator shall not have surrendered the same to the use of his will, an^copy 7 
no person entitled or claiming to be entitled thereto by virtue of such hold estates, 
will shall be entitled to be admitted, except upon payment of all 
such stamp duties, fees, and sums of money as would nave been law- 
fully due and payable in respect of the surrendering of such real 
estate to the use of the will, or in respect of presenting, registering, 
or enrolling such surrender, if the same real estate had been sur- 
rendered to the use of the will of such testator : Provided also, that 
where the testator was entitled to have been admitted to such real 
estate, and might, if he had been admitted thereto, have surrendered 
the same to the use of his will, and shall not have been admitted 
thereto, no person entitled or claiming to be entitled to such real 
estate in consequence of such will shall be entitled to be admitted 
to the same real estate by virtue thereof, except on payment of all 
such stamp duties, fees, fine, and sums of money as would have been 
lawfully due and payable in respect of the admittance of such testator 
to such real estate, and also of all such stamp duties, fees, and sums 
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l Vict c. 26. f money as would have been lawfully due and Davable in respect of 
surrendering such real estate to the use of the will, or of presenting, 
registering, or enrolling such surrender, had the testator been duly 
admitted to such real estate, and afterwards surrendered the same to 
ths use of his will ; all which stamp duties, fees, fine, or sums of 
money due as aforesaid shall be paid in addition to the stamp duties, 
fees, nne, or sums of money due or payable on the admittance of such 
person so entitled or claiming to be entitled to the same real estate as 
aforesaid. 

wni§ or V. And be it further enacted, that when any real estate of the 

wiiiT^eus- nature °f customary freehold or tenant right, or customary or eopy- 

tomary fne- hold, shall be disposed of by will, the lord of the manor or reputed 

h°i<ia and manor of which such real estate is holden, or his steward, or the 

bettered deputy of such steward, shall cause the will by which such disposi- 

on the court tion shall be made, or so much thereof as shall contain the disposition 

10118 ; of such real estate, to be entered on the court rolls of such manor or 

reputed manor ; and when any trusts are declared by the will of such 

real estate, it shall not be necessary to enter the declaration of such 

trusts, but it shall be sufficient to state in the entry on the court rolls 

that such real estate is subject to the trusts declared by such will ; 

and the lord and when any such real estate could not have been disposed of by 

tttied to the ^^ ^ * 8 ^ ct ^^ no * ^ >een ma( * e ' tne 8ame nne » heriot, dues, duties, 
same fine, and services shall be paid and rendered by the devisee as would have 
*°h Wl f ? ^ een ^ ue fr° m * ne customary heir in case of the descent of the same 
are not now rea * estate, and the lord shall as against the devisee of such estate 
devisable as have the same remedy for recovering and enforcing such fine, heriot, 
hav? been dues, duties, and services as he is now entitled to for recovering and 
from the enforcing the same from or against the customary heir in case of a 

heir in case descent, 
of descent. 

Estates pur yj # ^nd be it further enacted, that if no disposition by will shall 
be made of any estate pur autre vie of a freehold nature, the same 
shall be chargeable in the hands of the heir, if it shall come to him 
by reason of special occupancy, as assets by descent, as in the case of 
freehold land in fee simple ; and in case there shall be no special 
occupant of any estate pwr autre vie, whether freehold or customary 
freehold, tenant right, customary or copyhold, or of any other tenure, 
and whether a corporeal or incorporeal hereditament, it shall go to 
the executor or administrator of the party that had the estate thereof 
by virtue of the grant ; and if the same shall come to the executor or 
administrator either by reason of a special occupancy or by virtue of 
this Act, it shall be assets in his hands, and shall go and be applied 
and distributed in the same manner as the personal estate oi the 
testator or intestate. 

No will of a VII. And be it further enacted, that no will made by any person 
un™era*e un( ler the a S e °f twenty-one years shall be valid. 

valid ; 

nor of 9k feme VIII. Provided also, and be it further enacted, that no will made 
cepTsuPhas b y any married woman shall be valid, except such a will as might 
might now have been made by a married woman before the passing of this Act. 

be made. 

Every win jx. And be it further enacted, that no will shall be valid unless it 
writing, Mid snal l k e in writing and executed in manner hereinafter mentioned ; 
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(that is to say,) it shall be signed at the foot or end thereof by the 1 Vi c*. c. 26. 
testator, or by some other person in his presence and by his direc- g . . . — 
tion ; and such signature shall be made or acknowledged by the tes- tb? testator 
tator in the presence of two or more witnesses present at the same in &* pre- 
time, and such witnesses shall attest and shall subscribe the will in ^^aaealit 
the presence of the testator, but no form of attestation shall be neces- one time, 
sary. 

X. And be it further enacted, that no appointment made by will, Appoint- 
in exercise of any power, shall be valid unless the same be executed w5? to^Se 
in manner hereinbefore req uired ; and every will executed in manner executed 
hereinbefore required shall, so far as respects the execution and attes- 5^ ^}fJ t 
tation thereof, be a valid execution of a power of appointment by be YaUd, 
will, notwithstanding it shall have been expressly required that a although 
will made in exercise of such power should be executed with some quireof 6 " 



so- 



additional or other form of execution or solemnity. lemnities 

are not 

XL Provided always, and be it further enacted, that any soldier, J^JJV d 
being in actual military service, or any mariner or seaman being at mariners , 
sea, may dispose of his personal estate as he might have done before "^^ ex - 
the making of this Act. miptod ' 

XII. And be it further enacted, that this Act shall not prejudice f^* nofc to 
or affect any of the provisions contained in an Act passed in the tain provi- 
eleventh year of the reign of His Majesty King George the Fourth ^ons of 11 
and the first year of the reign of his late Majesty King William the fwuuv 5 
Fourth, intituled " An Act to amend and consolidate the Laws 0. 20, with 
relating to the Pay of the Royal Navy," respecting the wills of petty r ^^ c * of 
officers and seamen in the Royal Navy, and non-commissioned officers petty° 

of marines, and marines, so far as relates to their wages, pay, prize officers and 
money, bounty money, and allowances, or other moneys payable in n^ri^* 11 * 
respect of services in Her Majesty's Navy. 

XIII. And be it further enacted, that every will executed in Publication 
manner hereinbefore required shall be valid, without any other pub- rMuSit 6 
lication thereof. 

XIV. And be it further enacted, that if any person who shall J[ m ™* to 
attest the execution of a will shall at the time of the execution thereof account of 
or at any time afterwards be incompetent to be admitted a witness to incompe- 
prove the execution thereof, such will shall not on that account be attesti* 

invalid. witness. 

XV. And be it further enacted, that if any person shall attest the ^^J "* 
execution of any will to whom or to whose wife or husband any witness to 
beneficial devise, legacy, estate, interest, gift, or appointment, of or be void, 
affecting any real or personal estate (other than and except charges 

and directions for the payment of any debt or debts), shall be thereoy 
given or made, such devise, legacy, estate, interest, gift, or appoint- 
ment shall, so far only as concerns such person attesting the execu- 
tion of such will, or the wife or husband of such person, or any person 
claiming under such person or wife or husband, be utterly null and 
void, and such person so attesting shall be admitted as a witness to 
prove the execution of such will, or to prove the validity or invalidity 
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1 Vict c. 26. thereof, notwithstanding such devise, legacy, estate, interest, gift, or 
appointment mentioned in such will. 

Creditor at- XVI. And be it further enacted, that in case by any will any real 
admitted a* or P 6 ™ 011 *! estate shall be charged with any debt or debts, and any 
witneaa. creditor, or the wife or husband of any creditor whose debt is so 
charged, shall attest the execution of such will, such creditor, not- 
withstanding such charge, shall be admitted a witness to prove the 
execution of such will, or to prove the validity or invalidity thereof. 

Executor to XVIL And be it further enacted, that no person shall, on account 
^J^JI^ of his being an executor of a will, be incompetent to be admitted a 

witness to prove the execution of such will, or a witness to prove the 

validity or invalidity thereof. 

Will to be XVIII. And be it further enacted, that every will made by a man 
JJTjS** by or woman shall be revoked by his or her marriage (except a will made 
^ ftrr ^ e * in exercise of a power of appointment, when the real or personal 
estate thereby appointed would not, in default of such appointment, 
pass to his or her heir, customary heir, executor, or administrator, or 
the person entitled as his or her next of kin, under the Statute of 
Distributions). 

No will to be XIX. And be it further enacted, that no will shall be revoked by 
presump- 7 an 7 presumption of an intention on the ground of an alteration in 
tion. circumstances. 

No win to be XX. And be it further enacted, that no will or codicil, or any part 
bTanother 1 * thereof, shall be revoked otherwise than as aforesaid, or by another 
will or will or codicil executed in manner hereinbefore required, or by some 

codicil, or wr iting declaring an intention to revoke the same, and executed in 
executed the manner in which a will is hereinbefore required to be executed, 
like a will, or by the burning, tearing, or otherwise destroying the same by the 
destruction, testator, or by some person in his presence and by his direction, with 
the intention of revoking the same. 

No altera- XXI. And be it further enacted, that no obliteration, interlinea- 

^^haV^ 111 tion or other alteration made in any will after the execution thereof 

any effect shall be valid or have any effect, except so far as the words or effect 

un teT exe °^ * ne ^ before such alteration shall not be apparent, unless such 

W ill. M a alteration shall be executed in like manner as hereinbefore is required 

for the execution of the will ; but the will, with such alteration as 

part thereof, shall be deemed to be duly executed if the signature of 

the testator and the subscription of the witnesses be made in the 

margin or on some other part of the will opposite or near to such 

alteration, or at the foot or end of or opposite to a memorandum 

referring to such alteration, and written at the end or some other part 

of the will. 

No will re- XXII. And be it further enacted, that no will or codicil, or any 

revived part thereof, which shall be in any manner revoked shall be revived 

otherwise otherwise than by the re-execution thereof, or by a codicil executed 

than u ^ v o r i e " in manner hereinbefore required, and showing an intention to revive 

or a codicil the same ; and when any will or codicil which shall be partly 

to rovive it. 
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revoked, and afterwards wholly revoked, shall be revived, such revival 1 V4ct - °- 2 *- 
shall not extend to so much thereof as shall have been revoked before 
the revocation of the whole thereof, unless an intention to the con- 
trary shall be shown. 

XXIII. And be it further enacted, that no conveyance or other A devise not 
act made or done subsequently to the execution of a will of or relat- dered^pe- 
ing to any real or personal estate therein comprised, except an act rative by 
by which such will shall be revoked as aforesaid, shall prevent the "^JJ* 80 ^ 
operation of the will with respect to such estate or interest in such veyance or 
real or personal estate as the testator shall have power to dispose of act. 

by will at the time of his death. 

XXIV. And be it further enacted, that every will shall be con- A will shall 
strued, with reference to the real estate aud personal estate comprised Jj speak"* 1 
in it, to speak and take effect as if it had been executed immediately from the 
before the death of the testator, unless a contrary intention shall dea *^ of the 

1 a -ii ' J testator. 

appear by the will. 

XXV. And be it further enacted, that, unless a contrary intention a residuary 
shall appear by the will, such real estate or interest therein as shall de ™* shall 

, rr . a • A i i A 1 • i • -!•• -l'ii include es- 

be comprised or intended to be comprised m any devise in such will tates com- 
contained, which shall fail or be void by reason of the death of the prised in 
devisee in the lifetime of the testator, or by reason of such devise vo^devkes. 
being contrary to law, or otherwise incapable of taking effect, shall 
be included in the residuary devise (if any) contained in such will. 

XXVI. And be it further enacted, that a devise of the land of the A general 
testator, or of the land of the testator in any place or in the occupa- JjJJtatort** 10 
tion of any person mentioned in his will, or otherwise described in a lands shall 
general manner, and any other general devise which would describe ^^j 

a customary, copyhold, or leasehold estate if the testator had no free- ^^lease- 
hold estate which could be described by it, shall be construed to hold as well 
include the customary, copyhold, and leasehold estates of the testator, 5 a ^I ehold 
or his customary, copyhold, and leasehold estates, or any of them, to 
which such description shall extend, as the case may be, as well as 
freehold estates, unless a contrary intention shall appear by the will. 

XXVII. And be it further enacted, that a general devise of the A general 
real estate of the testator, or of the real estate of the testator in any S^^S^ee 
place or in the occupation of any person mentioned in his will, or over which 
otherwise described in a general manner, shall be construed to include ^ e testator 
any real estate, or any real estate to which such description shall pJJwer oTap- 
extend (as the case may be), which he may have power to appoint in pointment 
any manner he may think proper, and shall operate as an execution 

of such power, unless a contrary intention shall appear by the will ; 
and in like manner a bequest of the personal estate of the testator, or 
any bequest of personal property described in a general manner, shall 
be construed to include any personal estate, or any personal estate 
to which such description shall extend (as the case may be), which he 
may have power to appoint in any manner he may think proper, and 
shall operate as an execution of such power, unless a contrary inten- 
tion shall appear by the will. 

XXVIII. And be it further enacted, that where any real estate a devise 
shall be devised to any person without any words of limitation, such ^j^ 11 *! any 
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1 Vlct - c - ** words of devise shall be construed to pass the fee simple, or other 
limitation * ne whole state or interest which the testator had power to dis- 
ahaU bo pose of by will in such real estate, unless a contrary intention shall 
£2?5Ef£ "W*** by the wilL 

The words XXIX. And be it further enacted, "that in any devise or bequest 
out Liue 1 " °f rea ^ or I* 1,8011 *! estate the words " die without issue," or " die 
or "die ' without leaving issue," or "have no issue," or any other words which 
l* 1 vinfl 1 ma ^ ^P 01 * e * tner a want or failure of issue of any person in his 
issue^shaU lifetime or at the time of his death, or an indefinite failure of his 
be construed issue, shall be construed to mean a want or failure of issue in the 
without *** lifetime or at the time of the death of such person, and not an 
issue living indefinite failure of his issue, unless a contrary intention shall appear 
atthedeatL by the will, by reason of such person having a prior estate tail, or of 
a preceding gift, being, without any implication arising from such 
words, a limitation of an estate tail to such person or issue, or other- 
wise : Provided that this Act shall not extend to cases where such 
words as aforesaid import if no issue described in a preceding gift 
shall be born, or if there shall be no issue who shall live to attain the 
age or otherwise answer the description required for obtaining a 
vested estate by a preceding gift to such issue. 

No devise to XXX. And be it further enacted, that where any real estate (other 
executors* t ^ lan 0T Dot being a presentation to a church) shall be devised to any 
except for a trustee or executor, such devise shall be construed to pass the fee 
iT ""ntati 8 i m pl e or other the whole estate or interest which the testator had 
tolichurch? power to dispose of by will in such real estate, unless a definite term 
8b * u P ftS9a °f y eam i absolute or determinable, or an estate of freehold, shall 
lxrten«t. t ner ®by De given to him expressly or by implication. 

Trustees XXXI. And be it further enacted, that where any real estate shall 

Xn^ted'de? ^ ^ ey i se< l *° a trustee, without any express limitation of the estate 
vise, where to be taken by such trustee, and the beneficial interest in such real 
the trust estate, or in the surplus rents and profits thereof, shall not be given 

beyond the* *° anv P er8on f° r li* e > or 8Ucn beneficial interest shall be given to 
life of a any person for life, but the purposes of the trust may continue beyond 
p^reon bene- the life of such person, such devise shall be construed to vest in such 
titled for " trustee the fee simple, or other the whole legal estate which the tes- 
life, to take tator had power to dispose of by will in such real estate, and not an 
the fee. estate determinable when the purposes of the trust shall be satisfied. 

Devises of XXXII. And be it further enacted, that where any person to whom 
e hau eS t* 11 an ^ rea ^ ^^te shall he devised for an estate tail, or an estate in quasi 
lapse. ° entail, shall die in the lifetime of the testator, leaving issue who would 
be inheritable under such entail, and any such issue shall be living 
at the time of the death of the testator, such devise shall not lapse, 
but shall take effect as if the death of such person had happened 
immediately after the death of the testator, unless a contrary inten- 
tion shall appear by the will. 

Gifts to chil- XXXIII. And be it further enacted, that where any person, being 
?«ww°wh^ ier a cn ild or otn ^r issue of the testator to whom any real or personal 
leave issue estate shall be devised or bequeathed for any estate or interest not 
living at the determinable at or before the death of such person, shall die in the 
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lifetime of the testator leaving issue, and any such issue of such per- l Vlct - c - 26 - 
son shall be living at the time of the death of the testator, such . . 
devise or bequest snail not lapse, but shall take effect as if the death death shall 
of such person had happened immediately after the death of the not lapse, 
testator, unless a contrary intention shall appear by the will. 

XXXIV. And be it further enacted, that this Act shall not extend *£j|f £ 
to any will made before the first day of January, one thousand eight trfUamada 
hundred and thirty-eight, and that every will re-executed or repub- before 1888, 
lished, or revived by any codicil, shall, for the purposes of this Act, SSatespwr 
be deemed to have been made at the time at which the same shall be autre vie of 
so re-executed, republished or revived ; and that this Act shall not Jf 1 ^* 8 who 
extend to any estate pur autre vie of any person who shall die before isss. 0r ° 
the first day of January, one thousand eight hundred and thirty- 
eight 

XXXV. And be it further enacted, that this Act shall not extend Ac * ™f. to 

. « , , , ' extend to 

to Scotland. Scotland. 



20 & 21 Vict. c. 77. 



An Act to amend the Law relating to Probates and Letters of 

Administration in England. 

[25th August, 1857.] 

Whereas it is expedient that all jurisdiction in relation to the grant 20 & 21 Vict, 
and revocation of probates of wills and letters of administration in Eng- «■ 77 - 
land should be exercised, in the name of Her Majesty, by one Court : 
be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows : 

I. This Act (except where otherwise specially provided) shall come Coinmonee- 
into operation on such day, not sooner tnan the first day of January, mentof Act. 
one thousand eight hundred and fifty-eight, as Her Majesty shall by 

Order in Council appoint, provided that such order shall be made one 
month at least previously to the day so to be appointed. 

II. In the construction of this Act, unless the context be incon- interpreta- 
sistent with the meaning hereby assigned — gJjJJJ* 

"Will" shall comprehend "testament" and all other testamentary 

instruments of which probate may now be granted : 
"Administration" shall comprehend all letters of administration 

of the effects of deceased persons, whether with or without 

the will annexed, and whetner granted for general, special, or 

limited purposes : 
"Matters and causes testamentary " shall comprehend all matters 

and causes relating to the grant and revocation of probate of 

wills or of administration : 
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so ft 21 Vict "Common form business n shall mean the business of obtaining 
c ' 7 ' probate and administration where there is no contention as to 

the right thereto, including the passing of probates and admi- 
nistration through the Court of Probate in contentious cases 
when the contest is terminated, and all business of a non-con- 
tentious nature to be taken in the Court in matters of testacy 
and intestacy, not being proceedings in any suit, and also the 
business of lodging caveats against the grant of probate or 
administration. 

Teatamen- HI. The voluntary and contentious jurisdiction and authority of 

diction"? a ^ ecclesiastical, royal peculiar, neculiar, manorial, and other Courts 

Ecclesias- and persons in England now having jurisdiction or authority to grant 

*th 1 *c? d urt8 or revo ^ e probate of wills or letters of administration of the effects of 

abolished, deceased persons, shall in respect of such matters absolutely cease ; 

and no jurisdiction or authority in relation to any matters or causes 

testamentary, or to any matter arising out of or connected with the 

grant or revocation of probate or administration, shall belong to or be 

exercised by any such Court or person. 

Teatamen- IV. The voluntary and contentious jurisdiction and authority in 

dScttonto be Nation to the granting or revoking probate of wills and letters of 

exercised by administration of the effects of deceased persons now vested in or 

Probate ° f wn * cn c* 11 De exercised by any Court or person in England, together 

with full authority to hear and determine all questions relating to 

matters and causes testamentary, shall belong to and be vested in Her 

Majesty, and shall, except as hereinafter is mentioned, be exercised 

in the name of Her Majesty in a Court to be called the Court of 

Probate, and to hold its ordinary sittings and to have its Principal 

.Registry at such place or places in London or Middlesex as Her 

Majesty in Council shall from time to time appoint. 



Power to V. There shall be one judge of Her Majesty's Court of Probate ; 




District re- X III. There shall be established for each of the districts specified 
IstabShed 8 P Schedule (A) to this Act, and at the places respectively mentioned 
as in Sche- in such schedule, a public registry attached to and under the control 
duie(A). of the Court of Probate, hereinafter referred to as "The District 
Registry." 

Appoint- XIV. There shall be three registrars, two record keepers, and one 

officers'of 8ea ler for the Principal Registry of the Court of Probate, and there 

the Court of shall be one district registrar for each District Registry hereinafter 

Probate. referred to as the district registrar, and there shall be so many clerks 

and other officers for the Court and the Principal Registry as the 

judge of the Court, with the sanction of the Commissioners of Her 

Majesty's Treasury, may from time to time think fit : Provided, that 

if at any time it appear to Her Majesty in Council that the duties of 

the registrars of the Principal Registry of the Court of Probate can be 

performed by two registrars, it shall be lawful for Her Majesty by 
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Order in Council to direct that the number of registrars for such 20 * 2 ^ lct% 
Principal Registry be reduced accordingly. ' 

XXIII. The Court of Probate shall be a Court of Record, and such The Court 
Court shall have the same powers, and its grants and orders shall throughout 
have the same effect, throughout all England, and in relation to the all England 
personal estate in all parts of England of deceased persons, as the Pre- the same 
rogative Court of the Archbishop of Canterbury and its grants and {£^1*0™- 
orders respectively now have in the province of Canterbury, or in the gative Court 
parts of such province within its jurisdiction, and in relation to those ^ovinceri 
matters and causes testamentary and those effects of deceased per- Canterbury, 
sons which are within the jurisdiction of the said Prerogative Court ; 

and all duties which, by statute or otherwise, are imposed on or should 
be performed by ordinaries generally, or on or by the said Preroga- 
tive Court, in respect of probates, administrations, or matters or causes 
testamentary within their respective jurisdictions, shall be performed 
by the Court of Probate : Provided that no suits for legacies, or suits Suite for 
for the distribution of residues, shall be entertained by the Court, or dktribution 
by any Court or person whose jurisdiction as to matters and causes not to be 
testamentary is hereby abolished. entertained. 

XXIV. The Court of Probate may require the attendance of any Power to 
party in person, or of any person whom it may think fit to examine ^Snowes 
or cause to be examined m any suit or other proceeding in respect 

of matters or causes testamentary, and may examine or cause to be 
examined upon oath or affirmation, as the case may require, parties 
and witnesses by word of mouth, and may, either before or alter or 
with or without such examination, cause them or any of them to be 
examined on interrogatories, or receive their or any of their affi- 
davits or solemn affirmations, as the case may be ; and the Court may As to pro. 
by writ require such attendance, and order to be produced before Jj£!j iox i of 
itself or otherwise any deeds, evidences, or writings, in the same s ' 
form, or nearly as may be, as that in which a writ of subpoena ad tes- 
tificandum, or of subpoena duces tecum, is now issued by any of Her 
Majesty's Superior Courts of Law at Westminster ; and every person 
disobeying any such writ shall be considered as in contempt of the 
Court, and also be liable to forfeit a sum not exceeding one hundred 
pounds. 

XXV. The Court of Probate shall have the like powers, jurisdic- Powers of 
tion, and authority for enforcing the attendance of persons required Jo enforce 
by it as aforesaid, and for punishing persons failing, neglecting, or orders, 
refusing to produce deeds, evidences, or writings, or refusing to 
appear or to oe sworn, or make affirmation or declaration, or to give 
evidence, or guilty of contempt, and generally for enforcing all 
orders, decrees, and judgments made or given by the Court under 

this Act, and otherwise in relation to the matters to be inquired into 
and done by or under the orders of the Court under this Act, as are 
by law vested in the High Court of Chancery for such purposes in 
relation to any suit or matter depending in such Court. 

XXVI. The Court of Probate may, on motion or petition, or other- Order to 
wise, in a summary way, whether any suitor other proceeding shall fn^meut 7 
or shall not be pending in the Court with respect to any probate or purporting 
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so * 2»vict administration, order any person to produce and bring into the Prin- 
* ' cipal or any District Registry, or otherwise as the Court may direct, 
to be testa- any paper or writing being or purporting to be testamentary, which 
mentary. may be shown to be in the possession or under the control of such 
person ; and if it be not shown that any such paper or writing is in 
the possession or under the control of such person, but it shall appear 
that there are reasonable grounds for believing that he has the know- 
ledge of any such paper or writing, the Court may direct such person 
to attend for the purpose of being examined in open Court, or upon 
interrogatories respecting the same, and such person shall be bound 
to answer such questions or interrogatories, and, if so ordered, to pro- 
duce and bring m Buch paper or writing, and shall be subject to the 
like process of contempt in case of default in not attending or in not 
answering such questions or interrogatories, or not bringing in such 
paper or writing, as he would have been subject to in case he had 
been a party to a suit in the Court and had made such default ; and 
the costs of any such motion, petition, or other proceeding shall be in 
the discretion of the Court. 

Regtetrara, XXVII. The registrars and district registrars shall respectively 
power to Ve have full power to administer oaths ; and all persons who at the com- 
admtniater men cement of this Act shall be acting as surrogates of any Ecclesias- 
oath *' tical Court, and any other persons whom the judge shall, under the 

Power to seal of the Court, from time to time appoint, shall respectively have 
afio°Com- ^^ P° wer *° administer oaths and perform such other duties in refer- 
miBsioneri ence to matters and causes testamentary as may be assigned to them 
t£ ^"oS 1- from time to time by the Rules and Orders under this Act ; and the 
aJ. °* ' persons so appointed shall be styled " Commissioners of Her Ma- 
jesty's Court of Probate : " Provided, that any party required to be 
examined, or any person called as a witness or required or desiring to 
make an affidavit or deposition under or for the purposes of this Act, 
shall be permitted to make his solemn affirmation or declaration in- 
stead of being sworn in the circumstances and manner in which a 
person called as a witness or desiring to make an affidavit or deposi- 
tion would be permitted so to do under the Common Law Procedure 
Act, 1854, in cases within the provisions of that Act ; and any person 
who shall wilfully give false evidence, or who shall wilfully swear, 
affirm, or declare falsely in any affidavit or deposition before the Court 
of Probate, or before any registrar, district registrar, or commis- 
sioner of the Court, shall be liable to the penalties and consequences 
of wilful and corrupt perjury. 

Penalty on XXVIII. If any person forge the signature of any registrar, dis- 
coiSSrfeit- *" c * re gi 8 t ;rar > or commissioner for taking oaths, or forge or counter- 
ing seals or feit any seal of the Court of Probate, or knowingly use or concur in 
atonatures using any such forged or counterfeit signature or seal, or tender in 
o o cers. ev i^ ence anv document with a false or counterfeit signature of such 
registrar, district registrar, or commissioner, or with a false or 
counterfeit seal, knowing the same signature or seal to be false or 
counterfeit, every such person shall be guilty of felony, and shall 
upon conviction be liable to penal servitude for the term of his 
life or any term not less than seven years, or to imprisonment 
for any term not exceeding three years, with or without hard 
labour. 
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XXIX. The practice of the Court of Probate shall, except where » * 2 » Vlc *- 
otherwise provided by this Act, or by the rules or orders to be from a ' 
time to time made under this Act, be, so far as the circumstances of Practice of 
the case will admit, according to the present practice in the Preroga- the Court, 
tive Court. 

XXX. And to the intent and end that the procedure and practice Rules and 
of the Court may be of the most simple and expeditious character, it JJJjJjJ'f Jj ** 
shall be lawful for the Lord Chancellor, at any time after the passing regulating 
of this Act, with the advice and assistance of the Lord Chief Justice the proce- 
of the Court of Queen's Bench, or any one of the judges of the cSSrt ° 
Superior Courts of Law to be by such Chief Justice named in that 

behalf, and of the judge of the said Prerogative Court, to make rules 
and orders, to take effect when this Act shall come into operation, for 
regulating the procedure and practice of the Court, and the duties of 
the registrars, district registrars, and other officers thereof, and for 
determining what shall be deemed contentious and what shall be 
deemed non-contentious business, and, subject to the express pro- 
visions of this Act, for fixing and regulating the time and manner of 
appealing from the decisions of the said Court, and generally for 
carrying the provisions of this Act into effect ; and after the time 
when this Act Bhall come into operation it shall be lawful for the 
judge of the Court of Probate from time to time, with the con- 
currence of the Lord Chancellor and the said Lord Chief Justice, or 
any one of the judges of the Superior Courts of Law to be by such 
Chief Justice named in this behalf, to repeal, amend, add to, or alter 
any such rules and orders as to him, with such concurrence as afore- 
said, may seem fit. 

XXXI. Subject to the regulations to be established by such rules Mode of 
and orders as aforesaid, the witnesses, and where necessary the parties, taking evi- 
in all contentious matters where their attendance can be haa, shall contentious 
be examined orally by or before the judge in open Court : Provided matters, 
always, that, subject to any such regulations as aforesaid, the parties 

shall be at liberty to verify their respective cases, in whole or in part, 
by affidavit, but so that the deponent in every such affidavit shall, on 
the application of the opposite party, be subject to be cross-examined 
by or on behalf of such opposite party orallv in open Court as afore- 
said, and after such cross-examination may be re-examined orally in 
open Court as aforesaid by or on behalf of the party by whom such 
affidavit was filed. 

XXXIL Provided, that where a witness in any such matter is out Court may 
of the jurisdiction of the Court, or where, by reason of his illness or JXS^sor 
otherwise, the Court shall not think fit to enforce the attendance of the give orders 
witness in open Court, it shall be lawful for the Court to order a «>r exami- 
commission to issue for the examination of such witness on oath, SStnesses 
upon interrogatories or otherwise, or if the witness be within the abr«»ad, or 
jurisdiction of the Court to order the examination of such witness on unabteto 
oath, upon interrogatories or otherwise, before any officer of the said attend. 
Court, or other person to be named in such order for the purpose ; 
and all the powers given to the Courts of Law at Westminster by the 
Acts of the thirteenth year of King George the Third, chapter sixty- 
three, and of the first year of King William the Fourth, chapter 

R 
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so k MViet. twenty-two, for enabling the Courts of Law at Westminster to issue 
c * ' commissions and give orders for the examination of witnesses in 
actions dejiending in such Courts, and to enforce such examination, 
and all the provisions of the said Acts, and of any other Acts for 
enforcing or otherwise applicable to such examination, and the wit- 
nesses examined, shall extend and be applicable to the said Court of 
Probate and to the examination of witnesses under the commissions 
and orders of the said Court, and to the witnesses examined, as if 
such Court were one of the Courts of Law at Westminster, and the 
matter before it were an action pending in such Court. 

BjJ* 68 of XXXIII. The rules of evidence observed in the Superior Courts of 

common Common Law at Westminster shall be applicable to and observed in 
Law Courts the trial of all questions of fact in the Court of Probate. 

to be ob- 

Co^on XXXIV. It shall be lawful for the judge of the Court of Probate 

Law judges to sit, with the assistance of any judge or judges of any of the Supe- 

may sit, on rior Courts of Law at Westminster, who, upon the request of the 

ju3ge*of°' J ua 8 e °f * ne Court of Probate, may find it convenient to attend for 

Court that purpose. 

Court may XXXV. It shall be lawful for the Court of Probate to cause any 
Sons o¥faet q ue8 tion of fact arising in any suit or proceeding under this Act to 
to be tried be tried by a special or common jury before the Court itself, or by 
bef* itself means °f an i 88116 *° l* directed to any of the Superior Courts of 
or direct an Common Law, in the same manner as an issue may now be directed 
issue to a by the Court of Chancery, and such question shall be so tried by a 

Law* ° f V^ * n anv case wnere an ne fr ** l ftw > cited or otherwise made party 
to the suit or proceeding, makes application to the Court of Probate 
for that purpose ; and in any other case where all the parties to the 
suit or proceeding concur in such an application, and where any party 
or parties other than such heir at law make a like application (the 
other party or parties not concurring therein), and the Court shall 
refuse to cause such question to be tried by a jury, such refusal of 
the Court shall be subject to appeal as herein provided. 

Powers of XX XVI. When the Court shall order the question of fact to be 
for th° U trial tried De ^ ore itself by the jury, the Court may make all such rules and 
of questions orders upon the sheriff or any other person for procuring the attend- 
by a jury, ance of a special or common jury for the trial of such question as may 
now be made by any of the Superior Courts of Common Law at 
Westminster, and may also make any other orders which to such 
Court may seem to be requisite ; and every such jury shall consist of 
persons possessing the qualifications, and shall be struck, summoned, 
balloted for, and called in like manner as if such jury were a jury 
for the trial of any cause in any of the said Superior Courts ; and 
every juryman so summoned shall be entitled to the same rights, and 
subject to the same duties and liabilities, as if he had been duly 
summoned for the trial of any such cause in any of the said Superior 
Courts ; and every party to any such proceeding shall be entitled to 
the same rights as to challenge and otherwise as if he were a party 
to any such cause ; and generally for all purposes of or auxiliary to 
the trial of questions of fact by a jury before the Court itself, and in 
respect of new trials thereof, and also for all purposes in relation to 
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or consequential upon the direction of issues, the Court of Probate 20 * 2 ^ ict * 

shall have the same jurisdiction, powers, and authority in all respects '■ — '■ — 

as belong to any Superior Court of Common Law, or to any judge 
thereof, or to the High Court of Chancery, or any judge thereof, for 
the like purposes. 

XXXVII. When any such question shall be so ordered to be tried gJJJJS to 
by a jury before the Court itself, such question shall be reduced into an d jury* 
writing in such form as the Court shall direct, and at the trial the sworn to 
jury shall be sworn to try the said question, and a true verdict to Jj 7 *7 
give thereon according to the evidence ; and upon every such trial the SS[tohave 
Court of Probate shall have the same powers, jurisdiction, and autho- the same 
rity as belong to any judge of any of the said Superior Courts sitting J^^J^Jj** 
at nisi prtU8. Nisi frii 



ius. 



XXXVIII. Where the Court oi Probate directs an issue, it shall dSew where 
be lawful for such Court to direct such issue to be tried either before issues shall 
a judge of assize in any county or at the sittings for the trial of *• tried - 
causes in London or Middlesex, and either by a special or common 
jury, in like manner as is now done by the Court 01 Chancery. 

XXXIX Any person considering himself aggrieved by any final AjjHouseof 
or interlocutory decree or order of the Court of Probate may appeal Lords.° U8e ° 
therefrom to the House of Lords : Provided always, that no appeal 
from any interlocutory order of the Court of Probate shall be made 
without leave of the Court of Probate first obtained, but on the 
hearing of an appeal from any final decree all interlocutory orders 
complained of shall be considered as under appeal as well as the final 
decree. 

XL VI. Probate of a will or letters of administration may, upon J^JanW.. 
application for that purpose to the district registry, be granted in strationmay 
common form by the district registrar in the name of the Court of t» granted 
Probate and under the seal appointed to be used in such district forn? m ™ on 
registry, if it shall appear by affidavit of the person or some or one of district 
the persons applying for the same that the testator or intestate, as the jyff^^* 
case may be, at the time of his death had a fixed place of abode appear by 
within the district in which the application is made, such place of affidavit 
abode being stated in the affidavit, and such probate or letters of tatorj&c.?"" 
administration shall have effect over the personal estate of the de- had a fixed 
ceased in all parts of England accordingly. p}* ® °* 

aooQe. 

XLVII. Such affidavit shall be conclusive for the purpose oftobcfcon- 
authorising the grant, by the district registrar, of probate or admi- elusive for 
nistration ; and no such grant of probate or administration shall be authorising 
liable to be recalled, revoked, or otherwise impeached by reason that pJJJJite. 
the testator or intestate had no fixed place of abode within the district 
at the time of his death ; and every probate and administration 
granted bv any such district registrar shall effectually discharge and 
protect all persons paying to or dealing with any executor or admi- 
nistrator thereunder, notwithstanding the want of or defect in such 
affidavit, as is hereby required. 

XLVIII. The district registrar shall not grant probate or admini- D* 8 * 1 " 10 * ">- 
stration in any case in which there is contention as to the grant until to\nake n ° 

R2 
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so 1 21 Vict sach contention is terminated or disposed of by decree or otherwise, 

c ' 7 : or in which it otherwise appears to him that probate or administration 

grants ought not to be granted in common form. 

where there 

ti<m,°*c?~ XLIX. Notice of every application to any district registrar for the 
As to trans- grant of probate or administration shall be transmitted by such 
mission of district registrar to the registrars of the Principal Registry by the next 
appiicstion P 08 * a ^ er Bucn application shall have been made ; and such notice 
for grants of Baa ]i specify the name and description, or addition (if any), of the 
SdStSct '' testator or intestate, the time of his death, and the place of his abode 
registrar, at his decease, as stated in the affidavit made in support of such 
application, and the name of the person by whom the application 
has been made, and such other particulars as may be directed by 
rules or orders under this Act ; -and no probate or administration 
shall be granted in pursuance of such application until such district 
registrar Bhall have received a certificate, under the hand of one of 
the registrars of the Principal Registry, that no other application 
appears to have been made in respect of the goods of the same de- 
ceased person, which certificate the said registrar of the Principal 
Registry shall forward as soon as may be to the district registrar ; all 
such notices in respect of applications in the district registries shall 
be filed and kept in the Principal Registry, and the registrars of the 
Principal Registry shall, with reference to every such notice, examine 
all notices of such applications which may have been received from 
the several other district registries, and the applications which may 
have been made for grants of probate or administration, at the 
Principal Registry, so far as it may appear necessary to ascertain 
whether or no application for probate or administration, in respect of 
the goods of the same deceased person, may have been made in more 
tharfone registry, «d shall co^unfcate 4ith the district registrars 
as occasion may require in relation to such applications. 

District re- l. In every case where it appears to a district registrar that it is 
ca^o/doubt doubtful whether the probate or letters of administration which may 
as to grant be applied for should or should not be granted, or where any question 
dSrectfonsof aj * se8 * n relation to the grant, or application for the grant, of any 
the judge, probate or administration, the district registrar shall transmit a 
statement of the matter in question to the registrars of the Court of 
Probate, who shall obtain the directions of the judge in relation 
thereto, and the judge may direct the district registrar to proceed in 
the matter of the application according to such instructions as to the 
judge may seem necessary, or may forbid any further proceeding by 
the district registrar in relation to the matter of such application, 
leaving the party applying for the grant in question to make applica- 
tion to the Court of Probate through its Principal Registry, or, if the 
case be within its jurisdiction, to a County Court. 

District LI. On the first Thursday of every month, or oftener if required 

to?ransmit ^ y an y rules or orders to be made in that behalf, every district 

lists of registrar shall transmit to the registrars of the Principal Registry a 

probates and list, in such form and containing such particulars as may be from 

tions^and*" ^ me to ^me required by the Court of Probate, or by any rules or 

copies of orders under this Act, of the grants of probate and administration 

wills. made by such district registrar up to the last preceding Saturday, 
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and not included in a previous return, and also a copy, certified by 2 <> * 21 Vict 

the district registrar to De a correct copy, of every will to which any ft 

such probate or administration relates. ' 

LII. Every district registrar shall file and preserve all original District 
wills of which probate or letters of administration with the will™*^J^ 
annexed may be granted by him in the public registry of the district, original 
subject to such regulations as the judge of the Court of Probate may w1 ^ 8 - 
from time to time make in relation to the due preservation thereof, 
and the convenient inspection of the same. 

LIII. Caveats against the grant of probates or administrations As to 
may be lodged in the Principal Registry or in any district registry, «*▼«*»• 
and (subject to any rules or orders under this Act) the practice and 
procedure under such caveats in the Court of Probate snail, as near 
as may be, correspond with the practice and procedure under caveats 
now in use in the Prerogative Court of Canterbury ; and immediately 
upon a caveat being lodged in any district registry, the district 
registrar shall send a copy thereof to the registrars to be entered 
among the caveats in the Principal Registry ; and immediately upon 
a caveat being entered in the Principal Registry, notice thereof shall 
be given to the district registrar of the district, if any, in which it 
is alleged the deceased resided at the time of his decease, and to any 
other district registrar to whom it may appear to the registrar of 
the Principal Registry expedient to transmit the same. 

LV. On a decree being made by a judge of a County Court for the Registrar of 
grant or revocation of a probate or administration in any such cause, court to 
the registrar of the County Court shall transmit to the district transmit 
registrar of the district in which it shall have been sworn that the certificate of 
deceased had at the time of his decease his fixed place of abode a g££n?or° r 
certificate under the seal of the County Court of such decree having revocation 
been made, and thereupon, on the application of the party or parties of P robate - 
in favour of whom such decree shall have been made, a probate or 
administration in compliance with such decree shall be issued from 
such district registry ; or, as the case may require, the probate or 
letters of administration theretofore granted shall be recalled or 
varied by the district registrar according to the effect of such 
decree. 

LVI. The judge of any County Court before whom any disputed The judge of 
question shall be raised relating to matters and causes testamentary courtto de- 
under this Act shall, subject to the rules and orders under this Act, cide causes 
have all the jurisdiction, power, and authority to decide the same ? n * enfor <je 
and enforce judgment therein, and to enforce orders in relation i* iSTother 
thereto, as if the same had been an ordinary action in the County vases. 
Court. 

LVIL The affidavit as to the place of abode and state of the Affidavit of 
property of a testator or intestate which is to give contentious juris- Jfejj? ^ e 
diction to the judge of a County Court under the previous provisions county 
shall, except as hereinafter provided, be conclusive for the purpose Court juris- 
of authorising the exercise of such jurisdiction, and the grant or eondustoj* 
revocation 01 probate or administration in compliance with the unless did-' 
decree of such judge ; and no such grant of probate or administration ^SietiM 
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20 1 *i vict phall be liable to be recalled, revoked, or otherwise impeached by 

_ *' ' reason that the testator or intestate had no fixed place of abode 

matter is wuhin the jurisdiction of such iudge or within any of the said 
pending. districts at the time of his death, or by reason that the personal 
estate sworn to be under the value of two hundred pounds did in 
fact amount to or exceed that value, or that the value of the real 
estate of or to which the deceased was seised or entitled beneficially 
at the time of his death amounted to or exceeded three hundred 
pounds : Provided that where it shall be shown to the judge of a 
County Court before whom any matter is pending under this Act 
that the place of abode or state of the property of the testator or 
intestate in respect of whose will or estate he may have been applied 
to for (grant or revocation of probate or administration has not been 
correctly stated in the affidavit, and if correctly stated would not 
have authorised him to exercise such contentious jurisdiction, he 
shall stay all further proceedings in his Court in the matter, leaving 
any party to apply to the Court of Probate for such grant or revoca- 
tion, and making such order as to the costs of the proceedings before 
him as he may think just. 
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LVIII. Any party who shall be dissatisfied with the determination 
of the judge of the County Court in point of law, or, upon the admis- 
sion or rejection of any evidence in any matter or cause under this 
Act, may appeal from the same to the Court of Probate in such 
manner and: subject to such regulations as may be provided by the 
rules and orders to be made under this Act, and the decision of the 
Court of Probate on such appeal shall be final. 

LIX. It shall not be obligatory on any person to apply for probate 
or administration to any district registry, or through any County 
Court, but in every case such application may be made through the 
Principal Registry of the Court of Probate, wherever the testator or 
intestate may at the time of his death have had his fixed place of 
abode : Provided that where in any contentious matter arising out 
of any such application it is shown to the Court of Probate that the 
state of the property and place of abode of the deceased were such as 
to give contentious jurisdiction to the judge of a County Court, the 
Court of Probate may send the cause to such County Court, and the 
judge thereof shall proceed therein as if such application and cause 
had been made to and arisen in his Court in the first instance. 

LX. For regulating the procedure and practice of the County 
Courts ; and the judges, registrars, and officers thereof, in relation to 
their jurisdiction aud proceedings under this Act, rules and orders 
may be from time to time framed, amended, and certified by the 
County Court judges appointed for the time being to frame rules 
and orders for regulating the practice of the County Courts under 
the Act of the session holden in the nineteenth and twentieth years 
of Her Majesty, chapter one hundred and eight, and shall be subject 
to be allowed or disallowed or altered, and shall be in force from the 
day named for that purpose by the Lord Chancellor, as in the said 
Act is provided in relation to other rules and orders regulating the 
practice of the same Courts ; and for establishing rules and orders 
to be in force when this Act comes into operation, the power given 
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by this enactment shall be exercised as soon as conveniently may be 20 * 2 £7 ict 
after the passing of this Act. 



c. 77. 



LXI. Where proceedings are taken under this Act for proving a ^ e " awm 
will in solemn form, or for revoking the probate of a will, on the reaUatate 
ground of the invalidity thereof, or where in any other contentious is proved in 
cause or matter under this Act the validity of a will is disputed, jg^JJ 1 * ^ 
unless in the several cases aforesaid the will affects only personal the subject 
estate, the heir at law, devisees, and other persons having or pre- of » conten- 
tending interest in the real estate affected by the will shall, subject SJSUg^he 
to the provisions of this Act, and to the rules and orders under this heir and 
Act, be cited to see proceedings, or otherwise summoned in like ESJSed tJi 
manner as the next of kin or others having or pretending interest in the real 
the personal estate affected by a will should be cited or summoned, estate to be 
and may be permitted to become parties, or intervene for their <dtod 
respective interests in such real estate, subject to such rules and 
orders, and to the discretion of the Court. 

LXII. Where probate of such will is granted after such proof in JJqJJ th6 
solemn form, or where the validity of the will is otherwise declared proved in 
by the decree or order in such contentious cause or matter as afore- solemn 
said, the probate, decree, or order respectively shall enure for the y'aUdity 
benefit of all persons interested in the real estate affected by such otherwise 
will, and the probate copy of such will, or the letters of administra- ^dewee ' 
tion with such will annexed, or a copy thereof respectively, stamped of the Court 
with the seal of Her Majesty's Court of Probate, snail in all Courts, to be bind- 
and in all suits and proceedings affecting real estate, of whatever J^gons in- 
tenure (save proceedings by way of appeal under this Act, or for the terested in 
revocation ol such probate or administration), be received as con- ^J^* 1 
elusive evidence of the validity and contents of such will, in like 
manner as a probate is received in evidence in matters relating to the 
personal estate ; and where probate is refused or revoked, on the 
ground of the invalidity of the will, or the invalidity of the will is 
otherwise declared by decree or order under this Act, such decree or 
order shall enure for the benefit of the heir at law, or other persons 
against whose interest in real estate such will might operate, and 
such will shall not be received in evidence in any suit or proceeding 
in relation to real estate, save in any proceeding by way of appeal 
from such decrees or orders. 

LXIII. Nothing herein contained shall make it necessary to cite Heir in cer- 
the heir at law or other persons having or pretending interest in the not ^be* 
real estate of a deceased person, unless it is shown to the Court and cited, and 
the Court is satisfied that the deceased was at the time of his decease JtSnotto 
seised of or entitled to or had power to appoint by will some real be affected 
estate beneficially, or in any case where the will propounded or of fe y probate, 
which the validity is in question would not in tne opinion of the 
Court, though established as to personalty, affect real estate, but in 
every such case, and in any other case in which the Court may, with 
reference to the circumstances of the property of the deceased or 
otherwise think fit, the Court may proceed without citing the heir 
or other persons interested in real estate ; provided that the probate, 
decree, or order of the Court shall not in any case affect the heir or 
any person in respect of his interest in real estate, unless such heir 
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so * si Vict or person has been cited or made party to the proceedings, or derives 
* title under or through a person so cited or made party. 
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office copy 
to be evi- 
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concerning 
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LXIV. In any action at law or suit in equity, where, according to 
the existing law, it would be necessary to produce and prove an 
original will in order to establish a devise or other testamentary dis- 
position of or affecting real estate, it shall be lawful for the party 
intending to establish in proof such devise or other testameutary 
disposition to give to the opposite party, ten days at least before 
the trial or other proceeding in which the said proof shall be intended 
to be adduced, notice that he intends at the said trial or other pro- 
ceeding to give in evidence as proof of the devise or other testa- 
mentary disposition the probate of the said will or the letters of 
administration with the will annexed, or a copy thereof stamped 
with any seal of the Court of Probate ; and in every such case such 
probate or letters of administration, or copy thereof respectively, 
stamped as aforesaid, shall be sufficient evidence of such will and 
of its validity and contents, notwithstanding the same may not have 
been proved in solemn form, or have been otherwise declared valid 
in a contentious cause or matter, as herein provided, unless the party 
receiving such notice shall, within four days after such receipt give 
notice that he disputes the validity of such devise or other testa- 
mentary disposition. 

LXV. In every case in which, in any such action or suit, the 
original will shall be produced and proved, it shall be lawful for the 
Court or judge before whom such evidence shall be given to direct 
by which of the parties the costs thereof shall be paid. 

LXV I. There shall be one place of deposit under the control of 
the Court of Probate, at such place in London or Middlesex as Her 
Majesty may by Order in Council direct, in which all the original 
wills brought into the Court or of which probate or administration 
with the will annexed is granted under this Act in the Principal 
Registry thereof, and copies of all wills the originals whereof are to 
be preserved in the district registries, and such other documents as 
the Court may direct, shall be deposited and preserved, and may be 
inspected under the control of the Court and subject to the rules and 
orders under this Act 

LXVII. The judge shall cause to be made from time to time in 
the Principal Registry of the Court of Probate calendars of the grants 
of probate and administration in the Principal Registry, and in the 
several district registries of the Court, for such periods as the judge 
may think fit, each such calendar to contain a note of every probate 
or administration with the will annexed granted within the period 
therein specified, and also a note of every other administration 
granted within the same period, such respective notes setting forth 
the dates of such grants, the registry in which the grants were 
made, the names of the testators and intestates, the place and 
time of death, the names and descriptions of the executors and 
administrators, and the value of the effects ; and the calendars to 
be so made shall be printed as the same are from time to time 
completed. 
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LXVIII. The registrars shall cause a printed copy of every calendar 20 * 2 * Vict 
to be transmitted through the post or otherwise to each of the district c ' 
registries, and to the office of Her Majesty's Prerogative in Dublin, the Registrar 
office of the Commissary of the county of Midlothian in Edinburgh, to transmit 
and such other offices, if any, as the Court of Probate shall from jSjlJj^ 
time to time by rule or order direct ; and every printed copy of certain 
a calendar so transmitted as aforesaid shall be kept in the registry or offices, 
office to which it is transmitted, and may be inspected by any person 
on payment of a fee of one shilling for each search, without reference 
to the number of calendars inspected. 

LXIX. An official copy of the whole or any part' of a will, or an Official copy 
official certificate of the grant of any letters of administration, may p\Jtof wS 
be obtained from the registry or district registry where the will has may be ob- 
been proved or the administration granted, on the payment of such tained - 
fees as shall be fixed for the same by the rules and orders under this 
Act 

TiXX. Pending any suit touching the validity of the will of any Adminis- 
deceased person, or for obtaining, recalling, or revoking any probate ^tnuu^ 
or any grant of administration, the Court of Probate may appoint an 
administrator of the personal estate of such deceased person ; and the 
administrator so appointed shall have all the rights and powers of 
a general administrator, other than the right of distributing the 
residue of such personal estate ; and every such administrator shall 
be subject to the immediate control of the Court, and act under its 
direction. 

LXXI. It shall be lawful for the Court of Probate to appoint any Receiver of 
administrator appointed as aforesaid or any other person to be receiver r ^ j ^% e 
of the real estate of any deceased person pending any suit in the p 
Court touching the validity of any will of such deceased person by 
which his real estate may be affected, and such receiver shall have 
such power to receive all rents and profits of such real estate, and 
such powers of letting and managing such real estate, as the Court 
may direct. 

LXXII. The Court of Probate may direct that administrators and Remunera- 
receivers appointed pending suits involving matters and causes migrators 
testamentary shall receive out of the personal and real estate of the pendente liu 
deceased such reasonable remuneration as the Court think fit. •*"* re * 

ceivers. 

LXXIII. Where a person has died or shall die wholly intestate as ?°™*aa to 
to his personal estate, or leaving a will affecting personal estate, but 22£t of ad- 
without having appointed an executor thereof willing and competent ministrato 
to take probate, or where the executor shall at the time of the death 
of such person be resident out of the United Kingdom of Great 
Britain and Ireland, and it shall appear to the Court to be necessary 
or convenient in any such case, by reason of the insolvency of the 
estate of the deceased, or other special circumstances, to appoint some 
person to be the administrator of the personal estate of the deceased, 
or of any part of such personal estate, other than the person who if 
this Act had not been passed would by law have been entitled to a 
grant of administration of such personal estate, it shall not be obli- 
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c. 87, ex- 
tended to 
administra- 
tors. 



liOt to 

prejudice 
actions or 
suits. 



90 A 21 Vict gatory upon the Court to grant administration of the personal estate 
c ' rr - of Buch deceased person to the person who if this Act nad not passed 
would by law have been entitled to a grant thereof, but it shall be 
lawful for the Court, in its discretion, to appoint such person as the 
Court shall think fit to be such administrator upon his giving such 
security (if any) as the Court shall direct, and every such administra- 
tion may be limited as the Court shall think fit. 

LXXIV. The provisions of an Act passed in the thirty-eighth year 
of his late Majesty Kiug George the Third, chapter eighty-seven, shall 
apply (in like manner) to all cases where letters of administration 
have been granted and the person to whom such administration shall 
have been granted shall be out of the jurisdiction of Her Majesty's 
Courts of law and equity. 

Aiter grant LXXV. After any grant of administration, no person shall have 

tratton'no* power to sue or prosecute any suit, or otherwise act as executor of 

person to the deceased, as to the personal estate comprised in or affected by 

We power g^fr grant of administration, until such administration shall have 

to sue as an , ° n j i_ j 

executor, been recalled or revoked. 

Revocation LXXV1. Where before the revocation of any temporary adini- 
rary grants nistration any proceedings at law or in equity have been commenced 
by or against any administrator so appointed, the Court in which 
such proceedings are pending may order that a suggestion be made 
upon the record of the revocation of such administration, and of the 
grant of probate or administration which shall have been made con- 
sequent thereupon, and that the proceedings shall be continued in 
the name of the new executor or administrator, in like manner as if 
the proceeding had been originally commenced by or against such 
new executor or administrator, but subject to such conditions and 
variations, if any, as such Court may direct. 

LXXVII. Where any probate or administration is revoked under 
this Act, all payments bond fide made to any executor or administra- 
tor under such probate or administration, before the revocation 
thereof, shall be a legal discharge to the person making the same ; 
and the executor or administrator who shall have acted under any 
such revoked probate or administration may retain and reimburse 
himself in respect of any payments made by him which the person to 
whom probate or administration shall be afterwards granted might 
have lawfully made. 

LXXVIII. All persons and corporations making or permitting to 
be made any payment or transfer band fide y upon any probate or 
letters of administration granted in respect of the estate of any 
deceased person under the authority of this Act, shall be indemni- 
fied and protected in so doing, notwithstanding any defect or circum- 
stance whatsoever affecting the validity of such probate or letters of 
administration. 

LXXIX. Where any person, after the commencement of this Act, 
renounces probate of the will of which he is appointed executor or 
one of the executors, the rights of such person in respect of the 
executorship shall wholly cease, and the representation to the testator 
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and the administration of his effects shall and may, without any 20 & 21 Vict 

further renunciation, go, devolve, and be committed in like manner c ' 

as if such person had not been appointed executor. had not been 

named in 
the will. 

LXXX. So much of an Act passed in the twenty-first year of sureties to 
King Henry the Eighth, c. 5, and of an Act passed in the twenty- administra- 
second and twenty-third years of King Charles the Second, c. 10, and tion bonds * 
of an Act passed in the first year of King James the Second, c. 17, as 
requires any surety, bond, or other security to be taken from a person 
to whom administration shall be committed, shall be repealed. 

LXXXI. Every person to whom any grant of administration shall Persons to 
be committed shall give bond to the Judge of the Court of Probate tfXffi* 
to enure for the benefit of the judge for the time being, and, if the trations 
Court of Probate or (in the case of a grant from the district registry) sha11 ** 
the district registrar shall require, with one or more surety or sureties, shaUgive 
conditioned for duly collecting, sitting in, and administering the per- bond, 
sonal estate of the deceased, which bond shall be in such form as the 
judge shall from time to time by any general or special order direct : 
Provided that it shall not be necessary for the solicitor for the affairs 
of the Treasury or the solicitor of the Duchy of Lancaster applying 
for or obtaining administration to the use or benefit of Her Majesty 
to give any such bond as aforesaid. 

LXXXII. Such bond shall be in a penalty of double the amount Penalty on 
under which the estate and effects of the deceased shall be sworn, bond - 
unless the Court or district registrar, as the case may be, shall in 
any case think fit to direct the same to be reduced, in which case it 
shall be lawful for the Court or district registrar so to do, and the 
Court or district registrar may also direct that more bonds than one 
shall be given, so as to limit the liability of any surety to such amount 
as the Court or district registrar shall think reasonable. 

LXXXI II. The Court may, on application made on motion or Power of 
petition in a summary, way, and on being satisfied that the condition a&stoi bond, 
of any such bond has been broken, order one of the registrars of the 
Court to assign the same to some person, to be named in such order, 
and such person, his executors or administrators, shall thereupon be 
entitled to sue on the said bond, in his own name, both at law and 
in equity, as if the same had been originally given to him instead of 
to the judge of the Court, and shall be entitled to recover thereon as 
trustee for all persons interested the full amount recoverable in 
respect of any breach of the condition of the said bond. 

LXXXVI All grants of probates and administration made before Void and 
the commencement of this Act, which may be void or voidable by voi ?£5£ 
reason only that the Courts from which respectively the same were ind admi- 
obtained had not jurisdiction to make such grants, shall be as valid as nistrations. 
if the same had been obtained from Courts entitled to make such 
grants : Provided, that any such grants of probate or administration 
shall not be made valid by this Act when the same shall before the 
commencement of this Act have been revoked or determined by any 
Court of competent jurisdiction to have been void ; nor shall this 
Act prejudice or affect any proceedings pending at the time of the 
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to * si Vict ] K^sing of this Act in which the validity of any such probate or 

* J 7 ; administration shall be in question : if the result of such proceeding 

shall be to invalidate the same, such probate or administration shall 
not be rendered valid by this Act ; and if such proceedings abate or 
tacome defective by reason of the death of any party, any person 
who but for this Act would have any right by reason of the invalidity 
of such probate or administration shall retain such right, and may 
commence proceedings for enforcing the same within six calendar 
months after the death of such party. 

Probates T/yxXvn. Legal grants of probate and administration made be- 

3rt£tCL fore the commencement of this Act, and grants of probate and admi- 
granted nistration made legal by this Act, shall have the same force and 

!tet > come« en * ec t ** tf * ne 7 na ^ ^ )een granted under this Act, but in every such 
into opera- case there shall be due and payable to Her Majesty such further 
tion. stamp duty, if any, as would have been chargeable on any probate 

or administration which but for this Act would or ought to have been 
obtained in respect of the personal estate not covered by the grant ; 
and all inventories and accounts in respect thereof shall be returnable 
to the Court of Chancery, and all bonds taken in respect thereof may 
be enforced by or under the authority of the Court of Chancery, at 
the discretion of the Court 

Probate or LXXXVIII. Provided that where any probate or administration 
tion^be has teen granted before the commencement of this Act, and the 
granted of deceased had personal estate in England not within the limits of 
mtate'not ^ le jurw^ction of the Court by which the "probate or administration 
affected by was granted, or otherwise not within the operation of the grant, it 
toe fo J mer shall be lawful for the Court of Probate to grant probate or admini- 
811111 stration only in respect of such personal estate not covered by any 

former probate or administration, and such grant may be limited 

accordingly. 

As to demo- XCI. One or more safe and convenient depository or depositories 
safTcustody 8na U te provided, under the control and directions of the Court of 
of the wills Probate, for all such wills of living persons as shall be deposited 
JJ^^jy therein for safe custody ; and all persons may deposit their wills in 
rum™™ ^^ depQgitQjy U p OI1 pavinent of such fees and under such regula- 
tions as the judge shall from time to time by any order direct. 



persons. 



This Act not XCII. Nothing in this Act contained shall affect the stamp duties 

stamp * the now kv l ftW payable upon probates and administrations ; and all the 

duties on clauses, provisions, rules, regulations, and directions contained in 

pro****® 8 any Act of Parliament relating to the said duties, and to wills, 

nitrations, probates of wills, and letters of administration, for securing the said 

duties, not superseded by or inconsistent with the express provisions 

of this Act, shall be in full force, and shall be observed, applied, and 

put in execution for securing the duties payable on probates of wills 

and letters of administration granted under this Act, as if such duties 

had been granted by this Act, and the said clauses, provisions, rules, 

and regulations relating thereto were herein repeated and specially 

enacted. 

trantod' XCIII. The registrars of the Court of Probate shall, within such 
liver copies period as the judge shall direct after probate of any will or letters of 
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administration shall have been granted, deliver or cause to be delivered M * 2 * Vict 
to the Commissioners of Inland Revenue, or their proper officer, the c ' __ 
following documents respectively; that is to say, in the case of a fwuis > &c M 
probate or administration with a will annexed a copy of the will and to the Com-' 
the original affidavit, and in the case of letters of administration of^aSd 8 
without a will annexed such original affidavit, and in every case of Revenue, 
letters of administration a copy or extract thereof, in every case 
such certificate or note of the grant as the said Commissioners may 
require. 

XC V. The Lord Chancellor, with such assistance as is hereinbefore Fees to be 
provided as to rules and orders to be made in pursuance of this Act, J^cersof 
shall, as soon as conveniently may be after the passing of this Act, Court and 
fix a table or tables of fees to be taken by the officers of the Court of °y officers 
Probate, and the proctors, solicitors, and attorneys practising therein, courts? y 
including the district registrars, and the proctors, solicitors, and 
attorneys practising in district registries, and of fees to be taken by 
the officers of the County Courts, in respect of business under this 
Act, and of fees to be payable in respect of searches, inspection, and 
printed and other copies of and extracts from records, wills, and 
other documents in the custody or under the control of the Court of 
Probate, and the judge of the Court of Probate, with such concur- 
rence as is hereinbefore provided in respect of the amendment of rules 
and orders, is hereby empowered, from time to time after this Act 
shall come into operation, to add to, reduce, alter, or amend such 
table or tables of fees, as he may see fit : Provided that such tables 
of fees and every alteration of the same, except so far as respects the 
fees which are to be taken by district registrars, proctors, and others, 
for their own remuneration and to their own use, shall be subject to 
the approval of the Commissioners of Her Majesty's Treasury ; and 
every such table of fees, and every addition, reduction, alteration, or 
amendment to, in, or of the same, shall be published in the London 
Gazette ; and no other fees than those specified and allowed in such 
tables of fees shall be demanded or taken by such officers, and proctors, 
solicitors, and attorneys. 

XCVI. The bill of any proctor, attorney, or solicitor, for any fees, Taxation of 
charges, or disbursements in respect of any business transacted in C08ts 
the Court of Probate, whether contentious or otherwise, or any matters 
connected therewith, shall, as well between proctor or attorney or 
solicitor and client as between party and party, oe subject to taxation 
by any one of the registrars of tne said Court, and the mode in which 
any such bill shall be referred for taxation, and by whom the costs of 
taxation shall be paid, shall be regulated by the rules and orders to 
be made under this Act, and the certificate of the registrar of the 
amount at which such bill is taxed shall be subject to appeal to the 
judge of the said Court. 

XCIX. No document which under this Act, and any table of fees No d f ocu ". 
for the time being in force under this Act, ought to have a stamp in deceived or 
respect of such fee impressed thereon or affixed thereto, shall be used unless 
received or filed or be used in relation to any proceeding in the Court stam P ed « 
of Probate, or be of any validity for any purpose whatsoever, unless 
or until the same shall have the proper stamp impressed thereon or 
affixed thereto : Provided that if at any time it shall appear that any 
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20 * 2 \7 ictt 8UC ^ document has through mistake or inadvertence been received, 
c> ' or filed, or used without having such stamp impressed thereon or 
affixed thereto, it shall be lawful for the judge of the Court of Probate, 
if he think fit, to order that such stamp shall be impressed thereon 
or affixed thereto, and thereupon, when a stamp snail have been 
impressed on such document or affixed thereto in compliance with 
any such order, such document and every proceeding in reference 
thereto shall be as valid and effectual as if such stamp had been 
impressed thereon or affixed thereto in the first instance. 

Sent?!?" CX. There shall be a clerk or so many clerks in each district 
district registry, and there shall be paid to such clerk or clerks such salary 
registries, or respective salaries as the judge of the Court, with the sanction of 
the Commissioners of Her Majesty's Treasury, may from time to time 
think fit to direct ; and it shall be lawful for such judge to prescribe 
from time to time the qualifications which shall be possessed by 
persons appointed to be clerks in such district registries, and 
generally to regulate the establishment of such district registries 
with reference to the duties to be performed therein ; and the clerk 
or clerks in each district registry shall be appointed by the district 
registrar, with the approval of tne judge ;. and every such clerk may 
be removed by such judge, or by the district registrar with the 
approval of the judge. 

todlSSc? 16 CJXI, Each district registrar shall, out of the fees taken by him 
registrars, in respect of the business in his respective district registry, pay the 
salary or salaries of the clerk or clerks in such registry, ana the 
residue of such fees shall be retained by such district registrar to 
his own use ; and every district registrar shall keep an account of 
all fees so taken by him as aforesaid, and shall within one month 
after the end of each year render to the Commissioners of Her 
Majesty's Treasury a faithful account in writing of all such fees 
District received by him during such year : Provided that it shall be lawful 
m!y bepaid *° r * ne Commissioners of Her Majesty's Treasury, at any time after 
by salaries the commencement of this Act, to order that the district registrars 
^ ead of under this Act, or any of them, shall be paid by salaries instead of 
fees, and to fix the salaries to be payable to them respectively ; and 
thereupon all fees payable to the district registrars so ordered to be 
paid by salaries shall be accounted for and paid into the Exchequer 
at such times and under such regulations as the Commissioners of 
Her Majesty's Treasury shall direct and shall be carried to and form 
part of the Consolidated Fund of the United Kingdom, and the 
salaries of such district registrars and of their clerks shall be paid 
out of such moneys as shall be provided by Parliament for that 
purpose, and no such district registrar shall be deemed to have any 
claim to compensation on account of any diminution of his emolu- 
ments by reason of any such order. 

Judge, if a CXV. The judge of the Court, if a Privy Councillor, shall be a 
dSor tobe member of the Judicial Committee of the Privy Council. 

a member 

of Judicial CXIX. All rules and orders to be made under this Act concerning 

™ m e * procedure aud practice, and the table of fees to be fixed under this 

orders to be Act, and all alterations thereof to be from time to time made, shall 
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be laid before both Houses of Parliament within one month after w * 2 ^ ict - 
the making thereof if Parliament be then sitting, or if Parliament ' 
be not then sitting, within one month after the commencement of laid before 
the then next session of Parliament. Parliament. 



SCHEDULE (A.). 

Districts and Places of District Eegistries throughout 

England and Wales. 



Districts. 



% of \ 



County of Northumberland 1 

County of Durham 

Counties of Cumberland and Westmoreland . 
West Riding of the County of York 
North Riding ditto 
East Riding ditto,* including the City 

York and Ainsty ... 
County of Lancaster*, except the Hundred of 

Salford and West Derby and the City of 

Manchester. 
City of Manchester and Hundred of Salford . 
Hundred of West Derby in Lancashire . 
County of Chester 8 . 

Counties of Carnarvon and Anglesea 
Counties of Flint, Denbigh, and Merioneth . 

County of Derby 

County of Nottingham 4 .... 
Counties of Leicester and Rutland 

County of Lincoln 5 

Counties of Salop and Montgomery 
Northern Division of Northampton, and 

Counties of Huntingdon and Cambridge. d 

County of Norfolk 7 

Eastern Division of the County of Suffolk 

and North Division of the County of 

Essex. 



Places of District 
Registries. 



Newcastle-on-Tyne. 
Durham. 
Carlisle. 
Wakefield. 

York. 

Lancaster. 



Manchester. 

Liverpool. 

Chester. 

Bangor. 

St. Asaph. 

Derby. 

Nottingham. 

Leicester. 

Lincoln. 

Shrewsbury. 

Peterborough. 

Norwich. 
Ipswich. 



1 Including the towns and coun- 
ties of Newcastle-on-Tyne and Ber- 
wick-upon-Tweed. 

3 Including the town and county 
of Kingston -on -HulL 

3 Including the city of Chester. 



4 Including the town of Notting- 
ham. 

9 Including the city of Lincoln. 

6 Including the University of 
Cambridge. 

7 Including the city of Norwich. 



*5 6 
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20 A 21 Vict 

c.77. 



Districts. 



Western Division of the County of Suffolk . 

County of Bedford and Southern Division of 
Northamptonshire. 1 

County of Warwick* 

County of Stafford* 

Counties of Radnor, Brecknock, and Hereford 

Counties of Cardigan, Carmarthen, 4 and 
Pembroke, 6 with the Deaneries of East and 
West Gower in the County of Glamorgan. 

Counties of Glamorgan (with the exception 
of the Deaneries of East and West Gower) 
and Monmouth. 

County of Worcester 6 

County of Gloucester, 7 except the present 
Bristol County Court District. 

Bristol and Bath present County Court Districts. 

Counties of Oxford, 8 Berks, Bucks 

Eastern Division of the County of Somerset, 
except the present Bath County Court 
District, and the part in Somersetshire of 
the present Bristol County Court District. 

Western Division of the County of Somerset 

County of Devon 9 

County of Cornwall 

County of Wilts 

County of Dorset 10 

County of Hants 11 

Eastern Division of the County of Sussex 11 . 

Western Division of the County of Sussex . 

Eastern Division of the County of Kent 18 



Places of District 
Registries. 



Bury St Edmunds. 
Northampton. 

Birmingham. 
Lichfield. 
Hereford. 
Carmarthen. 



Llandaff. 



Worcester. 
Gloucester. 

Bristol. 
Oxford. 
Wells. 



Taunton. 

Exeter. 

Bodmin. 

Salisbury. 

Blandford. 

Winchester. 

Lewes. 

Chichester. 

Canterbury. 



The divisions of counties referred to in the schedule are the 
divisions of the same counties described for election purposes in the 
Act of the second and third years of King William the Fourth, 
chapter sixty-four, and the cities and towns herein referred to are to 
be taken to include the counties of such cities and towns as are 
counties of themselves. 



1 Including 
ampton. 
* Including 
8 Including 

4 Including 
marthen. 

5 Including 
fordwest. 

6 Including 

7 Including 
cester. 

8 Including 
Oxford. 



the town of North- 

the city of Coventry, 
the city of Lichfield, 
the town of Car- 

the town of Haver- 

the city of Worcester, 
the city of Glou- 

the University of 



9 Including the city of Exeter. 

10 Including the town of Poole. 

11 Including the town of South- 
ampton and Isle of Wight. 

" Including such of the Cinque 
Ports and their dependencies as are 
locally situate in the county of 
Sussex. 

18 Including the city of Canter- 
bury and such of the Cinque Ports 
and their dependencies as are locally 
situate in the county of Kent. 
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21 & 22 Vict. 0. 95. 

An Act to amend the Act of ike Twentieth and Twenty-first Victoria, 

Chapter Seventy-seven, 

[2nd August, 1858.] 

Whereas in the last session of Parliament an Act was passed, 21 4 22 Vict 
intituled "An Act to amend the Law relating to Probates and c - 95 . 
Letters of Administration in England," hereinafter designated " The 20 & 21 Vict 
Court of Probate Act :" And whereas it is expedient to amend the c « 77 - 
same : Be it therefore enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the Lord? Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and by* 
the authority of the same, as follows : — 

III. It shall be lawful for the iudee of the Court of Probate for ^^ urt 
the time being to sit in chambers for the despatch of such part of the of Probate 
business of the said Court as can in the opinion of the said judge, may sit in 
with advantage to the suitors, be heard in chambers ; and the times chambers - 
at which such sittings shall be held shall from time to time be fixed 
by the judge : Provided always, that no question shall be heard in 
chambers which either party shall require to be heard in open Court. 

V. The judge of the Court of Probate, when so sitting in Powers of 
chambers, snail nave and exercise the same power and jurisdiction in iSttfngin en 
respect 01 the business to be brought before him as if sitting in open chambers. 
Court. 

X. Where it appears by affidavit to the satisfaction of a registrar Where per- 
of the Principal Registry that the testator or intestate in respect of under^oo 
whose estate a grant or revocation of a grant of probate or letters of county 
administration is applied for had at the time of his death his fixed p n,rt . to . 
place of abode in one of the districts specified in Schedule (A.) to the Jfotion 
said Court of Probate Act, and that the personal estate m respect 
of which such probate or letters of administration are to be or have 
been granted, exclusive of what the deceased may have been pos- 
sessed of or entitled to as a trustee, and not beneficially, but without 
deducting anything on account of the debts due and owing from the 
deceased, was at the time of his death under the value of two hundred 
pounds, and that the deceased at the time of his death was not seised 
or entitled beneficially of or to any real estate of the value of three 
hundred pounds or upwards, the judee of the County Court having 
jurisdiction in the place in which the deceased had at the time of his 
or her death a fixed place of abode shall have the contentious juris- 
diction and authority of the Court of Probate in respect of questions 
as to the grant and revocation of probate of the will or letters of 
administration of the effects of such deceased person, in case there be 
any contention in relation thereto. 

S 
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21 * l ?6 Vtot XI1, The Bftid Court of P* *** 6 Act > ** ti ° n fifty-nine, shall, so fer 

_ _1 ! as the County Courts or a judge thereof are concerned, apply to an 

Bee. w of application lor the revocation of a grant of probate or administration 
c°rr 2 to >ict •* we ^ as to an application for any such grant. 

apply to 

applications XIII. The power and authority to make rules and orders for regu- 
tionof 00 *" latin jf the proceedings in the County Courts shall extend and be 
grant*. applicable to all proceedings in the County Court under this Act, 
Power to and also to framing a scale of costs and charges to be paid to counsel, 
ma d° T* les proctors, solicitors, and attorneys, in respect of proceedings in County 
and fmme Courts, under the said Court of Probate Act or this Act 

scales of 

fee* forth© XVI. Whenever an executor appointed in a will survives the 
Court»T testator, but dies without having taken probate, and whenever an 
An executor executor named in a will is cited to take probate, and does not appear 
unfitting or to such citation, the right of such person in respect of the executor- 
in * uTacita- 8n *P ena ^ wholly cease, and the representation to the testator and the 
tion fcTbe administration of his effects shall and may, without any further 
treated as if renunciation, go, devolve, and be committed in like manner as if such 
nouiJcod? person had not been appointed executor. 

the court XVII. The judge of the Court of Probate shall have and exercise 
of Probate the same power of altering and amending grants of probate and 
may amend letters of administration made before the eleventh day of January, 
Dofore e one thousand eight hundred and fifty-eight, as any Ecclesiastical 
Jan. n, Court had and exercised in respect of such grants. 

18. r >8. 

^I 1 ^ 10 ™ XVIII. The provisions of an Act passed in the thirty-eighth, year 

in. c/I?,' °f George the Third, chapter eighty-seven, and of the Court of 

and 20 &*2i Probate Act, shall be extended to all executors and administrators 

extendedfto refl iding out °t tne jurisdiction of Her Majesty's Courts of Law and 

ail cases of Equity, whether it be or be not intended to institute proceedings in 

eX d C ad 0r8 the Court of Chancery, and to all grants made before ana subsequently 

nistrators. *° tne P&ssing of the last-mentioned Act, and it shall be lawful to 

alter the language of the grant prescribed by the first-named statute, 

so as to make it apply to grants made in the Court of Probate under 

the said last-mentioned Act. 

Between the XIX. From and after the decease of any person dying intestate, 
person°de- ° an( * until letters of administration shall be granted in respect of his 
ceased and estate and effects, the personal estate and effects of such deceased 
the property P er8on sna ^ ^ vested in the judge of the Court of Probate for the 
to vest in time being, in the same manner and to the same extent as heretofore 
the Judge they vested in the Ordinary. 

Ordinary. J J 

Second and XX. All second and subsequent grants of probate or letters of 
grants to be administration shall be made in the Principal Registry or in the 
made where district registry where the original will is registered or the original 
wffl^^h* 1 S 1 * 11 * °f letters of administration has been made, or in the district 
original registry to which the original will or a registered copy thereof, or 
letters of the record of the original grant of administration, have been trans- 
tio^w** 1 *" nutted, by virtue of a requisition issued in pursuance of section 
deposited, eighty-nine of the Court of Probate Act ; and for and in respect 
of such second or subsequent grants of probate or letters of adminis- 
tration to be made in a district registry it shall not be requisite that 



i 



i 
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it should appear by affidavit that the testator or intestate had a fixed 21 * 8 * ylot * 
place of abode within the district in which the application is made. 

XXI. It shall be lawful for the Court of Probate to require security S?^? 111 * of 
by bond, in such form as by any rules and orders shall from time to r^Sinae? 7 
time be directed, with or without sureties, from any receiver of the curity from 
real estate of any deceased person appointed by the said Court, under \^$ZSJ* 
section seventy-one of the Court of Probate Act ; and the Court 

may, on application, made on motion or in a summary way, order one 
of the registrars of the Court to assign the same to some person to be 
named in such order ; and such person, his executors or adminis- 
trators, shall thereupon be entitled to sue on the said security, or put 
the same in force in his or their own name or names, both at law and 
in equity, as if the same had been originally given to him instead of 
to the judge of the said Court, and shall be entitled to recover 
thereon, as trustee for all persons interested, the full amount due in 
virtue thereof. 

XXII. All the provisions contained in the Court of Probate Act £Jninta- 
respecting grants of administration pending suit shall be deemed to pending 
apply to the case of appeals to the Mouse of Lords under the said suit deemed 
Act.' "" £^to 

XXIII. It shall be lawful for a registrar of the Principal Registry Registrar 
of the Court of Probate, and whether any suit or other proceeding ^bponas to 
shall or shall not be pending in the said Court, to issue a subpoena produce 
requiring any person to produce and bring into the Principal or any v*P* n > ** 
District Registry, or otherwise, as in the said subpoena may be 
directed, any paper or writiug being or purporting to be testamentary, 

which may be shown to be in the possession, within the power, or 
under the control of such person ; and such person, upon being duly 
served with the said subpoena, shall be bound to produce and brine; 
in such paper or writing, and shall be subject to the like process of 
contempt in case of default as if he had been a party to the suit in 
the said Court, and had been ordered by the judge of the Court of 
Probate to produce and bring in such paper or writing. 

XXTV. The registrars of the Principal Registry shall be invested JJj^f 
with and shall and may exercise, with reference to proceedings in the an Acta ° 
Court of Probate, the same power and authority wnich surrogates of heretofore 
the judge of the Prerogative Court of Canterbury could or might, g^J™^ 
before the passing of the Court of Probate Act, have exercised in 
chambers with reference to proceedings in the said Prerogative Court. 

XXV. Copies of wills required to be transmitted by a district JllSmaybe 
registrar, ana certified by him to be correct copies, under section certified by 
fifty-one of the Court of Probate Act, may be so certified and trans- a stamp, 
mitted under a stamp provided by the district registrar for that 
purpose, and approved of oy the judge of the Court of Probate. 

XXVI. Certificates issued from the Principal Registry with g^ 1 ^ 68 
reference to the notices of applications transmitted from the district Principal 
registrars under section forty-nine of the Court of Probate Act need JS^* 
not be made under the hand of a registrar of the Principal Registry, stamped. 

s 2 
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21 * *%b icL M p *l u i re< l ^y t ^ ie ^^ ^ ct ? but ma 7 ^ taxied under a stamp 
c< * provided for that purpose, and approved of by the judge of the Court 
of Probate. 

Sonsmii XXVII. Whereas doubts have been entertained whether arequi- 

be Hun icdfor sition can be issued under section eighty-nine of the Court of Probate 

the trans- Act for the transmission of one or more papers only, not being all 

ringi!? 11 ° f * *^ e P*!** 8 an( l documents in the custody of the person to whom any 

paper. such requisition may be addressed : Be it therefore enacted and 

declared, that the said section shall be construed to extend to all 

requisitions, whether for the transmission of one or of more records, 

wills, grants, probates, letters of administration, administration bonds, 

notes of administration, court books, calendars, deeds, processes, Acts, 

proceedings, or other instruments relating exclusively or principally 

to matters and causes testamentary. 



Power to 
enforce 
decree as 
to costs. 



XXVIEL The judge of the Court of Probate, and the registrars 
of the Principal Registry thereof, shall respectively, in any case where 
an Ecclesiastical or other Court having testamentary jurisdiction had 

Ereviously to the eleventh day of January, one thousand eight 
undred and fifty-eight, made any order or decree in respect of costs, 
have the same power of taxing such costs, and enforcing payment 
thereof, or of otherwise carrying such order or decree into effect, as if 
the cause wherein such decree was made had been originally com- 
menced and prosecuted in the said Court of Probate : Provided that 
in taxing any such costs, or any other costs incurred in causes de- 
pending in any such Courts before the time aforesaid, all fees, charges, 
and expenses shall be allowed which might have been legally made, 
charged, and enforced according to the practice of the Prerogative 
Court of Canterbury. 



Letters of 
administra- 
tion granted 
in Ireland 
not to be 
resealedin 
England, 
until suffi- 
cient bond 
is given. 



XXIX. Letters of administration granted by the Court of Probate 
in Ireland shall not be resealed, under section ninety-five of the 
twentieth and twenty-first Victoria, chapter seventy-nine, until a 
certificate has been filed under the hand of a registrar of the Court 
of Probate in Ireland that bond has been given to the judge of the 
Court of Probate in Ireland in a sum sufficient in amount to cover the 
property in England as well as in Ireland in respect of which such 
administration is required to be resealed. 

XXXI. In cases where it is necessary to obtain affidavits, decla- 
rations, or affirmations to be used in the Court of Probate from 
persons residing in foreign parts out of Her Majesty's dominions, the 
same may be sworn, declared, or affirmed before the persons em- 
powered to administer oaths under the Act of the sixth of George the 
Fourth, chapter eighty-seven, or under the Act of the eighteenth and 
nineteenth of Victoria, chapter forty-two ; provided that in places 
where there are no such persons as are mentioned in the said Acts such 
affidavits declarations, or affirmations may be made, declared, and 
affirmed before any foreign local magistrate or other person having 
authority to administer an oath. 

Affidavits, XXXII. Affidavits, declarations, and affirmations to be used in the 
whom to be Court of Probate may be sworn and taken in Scotland, Ireland, the 

sworn. 



Affidavits, 
before 
whom to be 
sworn when 
parties 
making 
them reside 
in foreign 
parts. 
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Isle of Man, the Channel Islands, or any colony, island, plantation, or 21 * 2 g 5 Vict> 

place out of England under the dominion of iter Majesty, before any ! — ! — 

Court, judge, notary public, or person lawfully authorised to administer 
oaths in such country, colony, island, plantation, or place respectively, 
or, so far as relates to the Isle of Man and the Channel Islands, before any 
commissary, ecclesiastical judge, or surrogate, who, at the time of the 
passing of the Court of Probate Act, was authorised to administer 
oaths in the Isle of Man or in the Channel Islands respectively, and 
all registrars and other officers of the Court of Probate shall take 
judicial notice of the seal or signature, as the case may be, of any such 
Court, judge, notary public, or person, which shall be attached, 
suspended, or subscribed to any such affidavit, declaration, or affirma- 
tion, or to any other document. 

XXXIII. If any person shall forge any such seal or signature as J*®" 0118 
last aforesaid, or any seal or signature impressed, or affixed, or sub- or^natur© 
scribed, under the provisions of the said Act of the sixth of George the guilty of 
Fourth, or of the said Act of the eighteenth and nineteenth Victoria, * elon y- 
to any affidavit, declaration, or affirmation to be used in the Court 
of Probate, or shall tender in evidence any such document as afore- 
said with a false or counterfeit seal or signature thereto, knowing 
the same to be false or counterfeit, he shall be guilty of felony, ana 
shall upon conviction be liable to penal servitude for the term of his 
life, or for any term not less than seven years, or to be imprisoned, 
with or without hard labour, for any term not exceeding three years 
nor less than one year ; and whenever any such document has been 
admitted in evidence by virtue of this Act, the Court or the person 
who has admitted the same may, at the request of any party against 
whom the same is so admitted in evidence, direct that the same shall 
be impounded, and be kept in the custody of some officer of the Court 
or other proper person, for such period and subject to such conditions 
as to the said Court or person shall seem meet ; and every person 
charged with committing any felony under this Act may be dealt 
with, indicted, tried, and, if convicted, sentenced, and his offence may 
be laid and charged to have been committed, in the county, district, 
or place in which he may be apprehended or be in custody ; and every 
accessory before or after the fact to any such offence may be dealt 
with, indicted, tried, and, if convicted, sentenced, and his offence laid 
and charged to have been committed, in any county, district, or place 
in which the principal offender may be tried. 

XXXIV. Any person who shall wilfully give false evidence, or Persons 
who shall wilfully swear, affirm, or declare falsely, in any affidavit or ^ ing Jv 
deposition before any surrogate having authority to administer oaths before^ 
under the Court of Probate Act, or before any person who before the surrogate 
passing of the said Act was a surrogate authorised to administer oaths EjS^f 
in any of the Channel Islands, or before any person authorised to 
administer oaths under this Act, shall be liable to the penalties and 
consequences of wilful and corrupt perjury. 

XXXVI. The judge of the Court of Probate shall have and -??| ud S£ 
exercise, over proctors, solicitors, and attorneys practising in the said Bamepower 
Court, the like authority and control as is now exercised by the over practi- 
judges of any Court of Equity or Common Law over persons practis- ?°E?™ M 
ing therein as solicitors or attorneys. of other 

Courts. 
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21*22 Vict 
c 95. 



XXXVIII. In citing the Act of the twentieth and twenty-first 

Victoria, chapter seventy-seven, in any instrument, document, or 

Short title proceeding, it shall be sufficient to use the expression u The Court of 

01 AcL Probate Act, 1867," and in citing this Act, the expression " Court of 

Probate Act, 1868." 



32 & 33 Vict, a 46. 



An Act to abolish the Distinction as to Priority of Payment which now 
exists between the specialty and simple contract Debts of deceased 
Persons. 

[2/nd August, 1869.] 

82 ft 38 Vict Whereas it is expedient to abolish the distinction as to priority of 
c,4g> payment between specialty and simple contract debts of deceased 
persons: 

Be it therefore enacted by the Queen's most excellent Majesty, by 
and with the advice and consent of the Lords Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : — 

au specialty 1. In the administration of the estate of every person who shall 

and iract Ple ^ e on or a * ter tne ^ rat ^ a ? °^ ^ &llxlax yy one thousand eight hundred 

debts of and seventy, no debt or liability of such person shall be entitled to 

deceased any priority or preference by reason merely that the same is secured 

J^Sdfai* kv or arises under a bond, deed, or other instrument under seal, or 

equal degree is otherwise made or constituted a specialty debt ; but all the 

J™ 8 * creditors of such person, as well specially as simple contract, shall be 

liVo.* 11 '' treated as standing in equal degree, and be paid accordingly out of 

the assets of such deceased person, whether such assets are legal or 

equitable, any statute or other law to the contrary notwithstanding : 

Provided always, that this Act shall not prejudice or affect any lien, 

charge, or other security which any creditor may hold or be entitled 

to for the payment of his debt. 

Extent of 2. This Act shall not extend to Scotland. 

Act. 



APPENDIX OF FORMS. 

CONTENTIOUS. 

No. 1 . — Citation to see WiU Proved, 

In Her Majesty's Court of Probate. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. . 

To of in the county of 

Whereas it appears by an affidavit of A.B. of sworn on This affida- 

and filed in the Principal Registry of our Court of Probate, vit °™ st *j© 
that the said A.B. of claiming to be the executor of C.D., jSldntiffs ot 

late of deceased, who died on or about the day of one of them. 

18 at intends to prove in solemn form 

of law as well the alleged last will and testament of the said deceased 
bearing date the day of as also the [first] 

codicil thereto, bearing date the day of [and 

so on for any other codicils], and that the said deceased died a bachelor 
without parent [or as the case may be], and that you the said 
are the natural and lawful and only next of kin of 

the said deceased, and the only person entitled to his personal estate 
and effects [or as the case may he\ in case he be pronounced to have 
died intestate : Now this is to command you the said that 

within eight days after service hereof on you, inclusive of the day of 
such service, you do cause an appearance to be entered for you in the 
Principal Registry of our Court of Probate in support of any interest 
you may have in the personal estate and effects of the said deceased : 
And take notice, that in default of your so doing the judge of our 
said Court will proceed to hear the said will [and codicils] proved in 
solemn form of law, and to pronounce sentence in regard to the 
validity of the same, your absence notwithstanding. 

Dated this day of 18 and in 

the year of our reign. 



Citation to see will proved. 
Name of practitioner. 



(Signed) E.F., Registrar. 
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Indorsement to be made after service. 



This citation was served by G.H. on the within-named of 

at on the day of 18 

(Signed) G.H. 



No. 2. — Citation to bring in Probate. 

In Her Majesty's Court of Probate. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of in the county of 

This affida- Whereas it appears by an affidavit of CD. of sworn on 

^IL?"} 8 * S? an( ^ *^ ec * m Principal Registry of our Court of Probate, 

plaintiffs or that probate of the alleged last will and testament [with codicils 

onoof them, thereto] of A.B., late of deceased, was on or about the 

day of 18 granted to you by our 

Court of Probate [or at the district registry attached to our Court of 
Probate at ] : and that the said deceased died a 

bachelor without parent [or as the case may be\ and that the said CD. 
is one of the natural and lawful brothers and next of kin of the said 
deceased, and one of the persons entitled in distribution to his personal 
estate and effects in case he shall be pronounced to have died intestate 
[or interested under a former will bearing date, &c, or as the case may 
oe\f and that the said probate ought to be called in, revoked, and 
declared null and void in law : Now this is to command you, the said 

that within eight days after service hereof on you, 
inclusive of the day of such service, you do bring into and leave in the 
Principal Registry of our said Court the aforesaid probate, and further 
do show cause (if you should think it for your interest so to do) why 
the said probate should not be revoked and declared null and void in 
law, and the said will [and codicils] pronounced to be null and 
invalid. 

Dated this day of 18 , and in the 

year of our reign. 

(Signed) E.F., Registrar. 

Citation to bring in Probate. 
Name of the Practitioner. 

Indorsement to be made after service. 

This citation was served by G.H. on the within-named 
of at on the day of 18 

(Signed) G.H. 
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No. 3. — Citation to bring in Administration. 
In Her Majesty's Court of Probate. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of in the county of 

Whereas it appears by an affidavit of -4. 2?., of , sworn JSnuSfbo 

on and filed in the Principal Registry of our Court of made by the 

Probate, that CD., late of deceased, died on piaintMfa or 

at , and that on the letters of administra- on m * 

tion of the personal estate and effects of the said deceased, on the 
suggestion that he had died intestate, were granted to you by the 
authority of our Court of Probate as the and next of kin 

of the said deceased, and that it has since been discovered that the 
said CD. made and duly executed his last will and testament, dated 

, and thereof appointed executors [or 

as the case may be], and that the said letters of administration ought 
to be called in, revoked and declared null and void in law : Now this 
is to command you, the said , that within eight days after 

service hereof on you, inclusive of the day of such service, you do 
bring into and leave in the Principal Registry of our said Court the 
said letters of administration, and further do show cause (if you should 
think it for your interest so to do) why the same should not be 
revoked and declared null and void. 

Dated this day of 18 , and in the 

year of our reign. 

(Signed) E.F.. Registrar. 

Citation to bring in Administration. 
Name of Practitioner. 

Indorsement to be made after service. 

This citation was served by G. H. on the within-named of 

at on the day of 18 

(Signed) Q.H. 



No. 4. — Citation to see Proceedings. 

In Her Majesty's Court of Probate. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of in the county of 

Whereas it appears by an affidavit of # sworn on the JJjfm^tta 

day of 18 and filed in the Principal made by the 



order <m 
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P***y «• Registry of our Court of Probate, that there is now depending in our 

tauttu said Court a cause entitled A.B. v. CD., wherein the said 

citation u is proceeding to prove in solemn form of law the alleged 

£*? cUd - last will and testament with codicils thereto, of E.F., late of 

fafZSfc deceased, who died on or about the day of 

brUfipth* at 

And whereas it appears by the said affidavit that you are the natural 
and lawful and one of the next of km of the deceased, 

and a party entitled in distribution to the personal estate and effects 
of the deceased in case he should be pronounced to have died intestate 
\or interested under a former will of the said deceased, bearing date, 
&c, or as the ease may be]. Now this is to give notice to you the said 

to appear in the said cause, either personally 
or by your proctor, solicitor, or attorney, should you think it for your 
interest so to do, at any time during the dependence of the said cause, 
and before final judgment shall be given therein : And take notice, 
that in default of your so doing the judge of our said Court of Probate 
will proceed to hear the said will [and codicils] proved in solemn form 
of law, and pronounce judgment in the said cause, your absence not- 
withstanding. 

Dated this day of and in the 

year of our reign. 

(Signed) F.F., Registrar. 

Citation to see Proceedings. 
Name of the Practitioner. 

Indorsement to be made after service. 

This citation was served by O.H. on of at 

on the day of 18 

(Signed) G.H. 



No. 27. — Inventory. 



A true, full, and particular inventory of all and singular the personal 
estate and effects of A.B., late of , deceased, which 

have at any time since his death come to the hands, possession, or 
knowledge of C./>., the sole executor named in the last will and 
testament of the said A.B. [or administrator of the said personal estate 
and effects, as the case may be], made and exhibited upon and by virtue 
of the corporal oath [or solemn affirmation] of the said CD., follows, 
to wit : 

First, this exhibitant saith, that the said deceased was at £ s. 

the time of his death possessed of 

[The details of the deceaseds effects must be here inserted 
in as many sheets of paper as may be necessary r , and the 
value inserted opposite to each particular.] 

Lastly, this exhibitant saith, that no personal estate or effects of or 
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belonging to the said deceased have at any time since his death come 
to the hands, possession, or knowledge of this exhibitant, save as is 
hereinbefore set forth. 

(Signed) CD. 

On the day of 18 the said CD. was 

duly sworn to [or solemnly, sincerely, and truly declared and 
affirmed, according to the form of words prescribed by the statute 
applicable to the particular case] the truth of the above 
inventory, at 

Before me, 
[Person authorised to administer oaths under the Act], 



No. 30. — Bond to be executed by a Receiver of Real Estate pending 

Suit 

Know all men by these presents, that we, A.B. of , CD. 

of , and E.F. of are jointly and severally 

bound unto the Right Honourable the judge of 

Her Majesty's Court of Probate, in the sum of 
pounds of good and lawful money of Great Britain, to be paid to the 
said Bight Honourable , or to the judge of the 

said Court for the time being, for which payment well and truly to be 
made we bind ourselves and every of us for the whole, our heirs, 
executors, and administrators, firmly by these presents. Sealed 
with our seals. Dated the day of in the year 

of our Lord one thousand eight hundred and 

Whereas G.H., late of , died on the day 

of 18 , at , having, as asserted, 

her ( k®* ^^ an( ^ testament, with 
codicil thereto, bearing date respectively the [here insert dates of the 
testamentary papers'] : And whereas there is now pending in judgment 
in Her Majesty s Court of Probate a certain cause or suit instituted by 
I.J.j as one of the executors named in the said will, against K.L., the 
natural and lawful and only next of kin of the said deceased, 

touching and concerning the validity of the said will and codicil, in 
which said cause or suit M.N., as the heir-at-law of the said G.H., has 
been cited to see proceedings, and has entered an appearance, and 
become a party to the said cause or suit : And whereas the Right 
Honourable , the judge aforesaid, did, on the 

day of 18 , after hearing counsel for and on behalf 

of all parties to the said cause or suit, appoint the above- bounden A.B. 
as and to be receiver of the real estate of the said O.H. pending the 
said cause or suit : 

Now the condition of this obligation is such, that if the above- 
bounden A.B., the receiver of the real estate of the said G.H. pending 
the aforesaid cause or suit, do make a true and perfect inventory of 
all the rents, issues, and profits of the said real estate which have or 
shall come to his hands, possession, or knowledge, or into the hands, 
possession, or knowledge of any other person for him, and the same 
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so made do exhibit, or cause to be exhibited, into the Principal 
Registry of Her Majesty's Court of Probate, when lawfully required 
so to do, and the same rents, issues, and profits do well and truly pay 
and appropriate according to law, that is to say, in payment and satis- 
faction of all charges and expenses which are or may be or become 
legally charged upon and payable out of the said rents, issues, and 
profits, and in the letting and managing the said real estate, and in 
performing other the duties committed to him by the judge aforesaid, 
and further do make or cause to be made a true and just account of 
his administration of the said rents, issues, and profits, which shall 
be allowed by the said Court, and all the rest and residue of the said 
rents, issues, and profits do deliver and pay under the direction of 
the said Court, then this obligation to be void and of none effect, or 
else to remain in full force and virtue. 

(Signed) A.B. 

CD. 
E.F. 

Signed, sealed, and delivered by the within-named in 

the presence of P.Q., a clerk in the Principal Registry, or a 
commissioner or surrogate authorised to administer oaths in 
the Court of Probate. 




NON-CONTENTIOUS. 

No. 6. — Probate. 
In Her Majesty's Court of Probate. The Principal Registry. 

m Be it known, that on the day of 18 , 

Sworn §* * De ^ as * w *** an( * te 8 ^ 111611 * [w the 1^ wiU a 11 *! testament with 
under I. codicils] hereunto annexed of A.B., late of 

& •£ deceased, who died on at , was 

4f proved and registered in the said Principal Registry of Her Majesty's 
Court of Probate, and that administration of all and singular the 
personal estate and effects of the said deceased was granted by the 
aforesaid Court to CD. the sole executor [or as the case may be] 
named in the said will, he having been first sworn well and faithfully 
to administer the same, by paying the just debts of the deceased 
and the legacies contained in his will [or will and 
codicils], and to exhibit a true and perfect inventory of all and 
singular the said estate and effects, and to render a just and true 
account thereof whenever required by law so to do. 

(Signed) E.F., 

Registrar. 
(l.s.) 
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No. 8. — Letters of Administration, 

In Her Majesty's Court of Probate. The Principal Begistry. 

Be it known, that on the day of 18 , g* ' 

letters of administration of all and singular the personal estate ana ? svwrn 
effects of A.B., late of , deceased, who died on | **&* 

18 , at intestate, were granted * 

by Her Majesty's Court of Probate to CD., the lawful widow and «« 
relict [or as the case may be] of the said intestate, she having been first 
sworn well and faithfully to administer the same, by paying the just 
debts of the said intestate, and distributing the residue of his estate 
and effects according to law, and to exhibit a true and perfect inven- 
tory of all and singular the said estate and effects, and to render a 
just and true account thereof whenever required by law so to do. 

(Signed) E.F., 

Registrar. 
(l.s.) 



No. 9. — Double Probate. 

In Her Majesty's Court of Probate. The Principal Begistry. 

Be it known, that on the day of 18 , 

the last will and testament [or the last will and testament with 
codicils] hereunto annexed of A.B., late of , 

deceased, who died on at , 

was proved and registered in the Principal Begistry of Her Majesty's « 
Court of Probate, and that administration of all and singular the 
personal estate and effects of the said deceased, was granted by the 
aforesaid Court to CD., one of the executors named in the said will 
[or codicil], he having been first sworn well and faithfully to admi- 
nister the same, by paying the just debts of the deceased, and the 
legacies contained in his will [or will and codicils], and to exhibit a 
true and perfect inventory of all and singular the said estate and 
effects, and to render a just and true account thereof whenever 
required by law so to do, power being reserved of making the like 
grant to E.F., the other executor named in the said will. And Be 
it further known, that on the said day of 

18 , the said will of the said deceased 

was also proved in the said Principal Begistry, and that the like 
administration of all and singular the personal estate and effects of 
the said deceased was granted by the aforesaid Court to the said 
E.F., he having been first duly sworn well and faithfully to admi- 
nister the same, by paying the just debts of the said deceased and the 
legacies contained in his will [or will and codicils], and to exhibit a 
true and perfect inventory of all and singular the said estate and 
effects of the said deceased, and to render a just and true account 
thereof whenever required by law so to do. 

(Signed) Q.ff., 

Registrar. 
(l.s.) 



Sworn 
under 
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No. 16. — Administration Bond. 

Know all men by these presents, that we, A.B. of , 

CD. of , ana E.F. of , are jointly and 

severally bound unto G.H., the judge of Her Majesty's Court 
of Probate, in the sum of pounds of good and 

lawful money of Great Britain, to be paid to the said G.H. or 
to the judge of the said Court for the time being, for which 
payment well and truly to be made we bind ourselves and 

of us for the whole, our heirs, executors, and 
administrators, firmly by these presents. Sealed with our 
seals. Dated the day of , in the 

year of our Lord one thousand eight hundred and 
The condition of this obligation is such, that if the above-named 
A.B., [or K.B.y wife of the above-named A.B.'], the [as the case may 
be] of I.J., late of deceased, who died on the 

day of , and the intended administrator of all and 

singular the personal estate and effects of the said deceased [left 
unadministered by ] do, when lawfully called on 

in that behalf, make or cause to be made a true and perfect inventory 
of all and singular the personal estate and effects of the said deceased 
[so left unadministered], which have or shall come to 
hands, possession, or knowledge, or into the hands and possession of 
any other person for , and the same so made do exhibit 

or cause to be exhibited into the Principal Registry of Her Majesty's 
Court of Probate, whenever required by law so to do, and the same 
personal estate and effects, and all other the personal estate and effects 
of the said deceased at the time of death, which at 

any time after shall come to the hands or possession of the said 

, or into the hands or possession of any other 
person or persons for , do well and truly admi- 

nister according to law ; (that is to say,) do pay the debts which 

did owe at decease, and further 

do make or cause to be made a just and true account of 
said administration whenever required by law so to do ; and all the 
rest and residue of the said personal estate and effects do deliver and 
pay unto such person or persons as shall be entitled thereto, under 
the Act of Parliament, intituled " An Act for the better settling of 
Intestate's Estates; " and if it shall hereafter appear that any last will 
and testament was made by the said deceased, and the executor or 
executors, or other persons therein named, do exhibit the same into 
the said Court, making request to have it allowed and approved 
accordingly, if the said , being thereunto required, 

do render and deliver the said letters of administration (approbation 
of such testament being first had and made) in the said Court, then 
this obligation to be void and of none effect, or else to remain in full 
force and virtue. 

A.B. (l.s.) 
CD. (l.s.) 
E.F. (L.S.) 
Signed, sealed, and delivered by the within-named A.B., CD., and 
E.F., in the presence of 

O.P., a clerk in the Principal 
Registry of Her Majesty's Court of Probate. 
[or a Commissioner.] 
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No. 32.— Caveat. 

In Her Majesty's Court of Probate. The Principal Registry. 
Let nothing be done in the goods of A,B,, late of deceased, 

who died on the day of at 

unknown to CD, of having interest [or to E.F. of 

proctor, solicitor, or attorney of parties having 
interest]. 

Dated this day of 18 

(Signed) C,D, of [or KF, of the 

proctor, solicitor, or attorney of parties having interest.] 



No. 33. — Warning to Caveat, 

In Her Majesty's Court of Probate. The Principal Registry. 

To A,B, of [or to CD, of proctor, solicitor, Note.— 

or attorney of parties having interest], SSTawto 

You are hereby warned, within six days after the service of be exclusive 
this warning upon you, inclusive of the day of such service, to enter ^?, u 2!k y » 
an appearance, or to cause an appearance to be entered for you, in Da^and" 
the Principal Registry of the Court of Probate to the caveat entered Good 
by you in the personal estate and effects of E.F., late of Friday, 

deceased, who died at on or about the day of 

18 , and to set forth your [or your client's] interest ; 
and take notice, that in default of your so doing the said Court will 
proceed to do all such acts, matters, and things as shall be needful 
and necessary to be done in and about the premises. 

(Signed) I.7., Registrar. 

Issued at the instance of R.S, [here get forth what interest R.S. has, 
and if under a witl or codicil, set forth the date thereof and give an 
address within three miles of the General Post Office, at which notices 
requiring service may be left,] 

Indorsement to be made after Service, 

This warning was served by LK, on A .2?. of [or on CD, 

of the proctor, solicitor, or attorney] by whom the caveat 

was entered at [here state how the service was effected] on the 
day of 18 

(Signed) LK, 
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Abatement 

of legacies, 198 

by executor's devastavit, 198 

Account 

taken by Chancery Division, 152 

Action, 

when right to, passes to executor, 79 

when executor represents testator upon contracts, 79 

for tort does not survive, 79 

for negligent causing of testator's death, 80 

for torts to freeholds or leaseholds, 79 

on contract, injury being to the person, 80 

upon real covenants, 80, 81 

when right to, accrues after testator's death, 84 

to redeem pledge, when executor may bring, 84 

injunction to restrain, 101 

transferring, 101 

Ademption 

of legacies, 196 et seq. 

Administration, Letters of, 38 et seq. 
jurisdiction to grant, 38 
effect of, 50—52 
when granted, 39 
when conclusive, 50 
powers of administrator before, 39 
revocation of, 53 — 55 
what sufficient grounds for revocation of, 53, 54 
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Administration, Letters of — continued. 
effect of revocation of, 54 
effect of payments under invalid grants of, 54 
grant of, 38 et seq. 
to whom usually granted, 40 
limited grants of, 44 et seq. 
grant durante absent id, 45 
grant pendente lite, 45 
grants durante minore estate, 46 
grant cum testamento annexo, 47 
grant de bonis non, 48 



Administration Suit, 95, 163 et seq. 

when and why instituted, 98 — 101, 154 

Administrator, 56 et seq. 
co-administrators, 89 
powers of, before grant, 57 
estate of [see Estate] 
de bonis non 9 24 
assets in hands of [see Assets] 

Advancement, 217, 218 

Allowances, 138 et seq. 

to executor for his time and trouble, 138 
upon Indian estates, 140 
being a solicitor, 139, 141 
for payments to agents, 139, 141 
for interest on loans, 144 
by way of legacy, 140 

Annuity, 

how it descends, 83, 84 
created by will, 195 et seq. 
when payable out of capital, 195 

Appendix of Statutes, 229 

Apportionment, 82 

Arbitration, 

when executor liable on, 125 



-i 
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Assets, 104 et seq. 

which testator never had, 105 

property of testator abroad, 105 

legal and equitable, 106, 107 

real assets, 104 

exoneration of, 108, 109 

marshalling, 117 

not marshalled in favour of charities, 118 

employed in partnership, 141, 142 

Assurance, 

duty of executors to reassure, 88 
to whom benefit of, passes, 88 



Banker, 

when executor liable for deficit by, 94 

Bankrupt, 

on executor becoming, testator's goods do not pass, 58 
executor, carrying on testator's trade, 58 

Bill of Exchange, 

executor may endorse, 88 

Bona Vacantia, 130, 219 



Caveat, 54 

Charges 

on legacies, 199 

Chose8 in Action 
of wife, 85 

Citation 

for purpose of probate, 33 

Conditions, 

precedent, 208 

subsequent, 209 

in restraint of marriage, 210 
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Conditional Legacies, 208 et seq. 
to executors, 209, 210 

Constructive Trustee, 142 

Contingent Legacies, 203 et seq. 

Conversion, 

equitable doctrine of, 59 

of money to be laid out in land, 61 

of land to be sold, 66 

for purposes which fail, 61, 66—69 

by infant's trustees, 66 

by lunatic's committee, 66 

Crown cannot call for, 61, 63 

election after, 64, 65 

of assets, 210 et seq. 

duty of executor to convert assets, 93, 210 

Corporation Sole, 

choses in action go to his executors, 83 

Costs 

in actions by and against executors, 175 et seq. 

County Court, 

jurisdiction in equity up to £500, 173 

where estate over £500, actions in, to be remitted to Chancery 
Divisions, 173 

Covenant, 

actions of, pass to executor, 80 

when action of real, descend to heir, 81 

Creditors' Suit 

in Chancery Division, 163 et seq. 

Crown 

takes bona vacantia, 130 

Crown Debts, 96 

Cumulative Legacies, 201 et seq. 
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Debts, 

priority of, 96 

priority of, executor must observe, 98 

voluntary, 98 

ex turpi causa, 98 

priority of specialty, over simple contract debts abolished, 97 

executor's right of preference, 99 

how far controlled in equity, 99 et seq. 

right to prefer, gone after decree, 100 

executor may retain his own, 100 et seq. 

Decree 

against executor, 100 

for administration, takes away executor's discretion, 101 

Demonstrative Legacies, 190 et seq. 

Devastavit, 

in funeral expenses, 91 

in compounding and releasing debts, 93 

powers to compound and refer by statute, 93 

by unnecessary payments, 101 

in negligent administrations, 92, 131 

by loss of assets, 93, 94 

by loss of security, 134 — 137 

by payments out of due order, 131 

executor's liability for co-executor's devastavit, 92, 93 

executor's liability for co-executor's acts, 92, 93 

executor's liability by joining in receipts, 133 

liability for involuntary loss or necessary act, 133 

liability of executor who ceases to act, 137 

feme covert executrix, her liability for, 138 

liability of husband oifeme covert executrix, 138 

legacy to executor, to answer, 138 

effect of time upon, 138 

» 

Devise, 

residuary, is specific, 115 

Dilapidations, 

damages for, order of payment of, 96 

liability of executor for, under Act of 1870, 127 

Distress, 

executor may levy, 87 
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Distribution of Intestates Estates, 216 et *eq. 
advancement, effect of, upon, 217, 218 
representation, 219 
law as to, under the customs, 216 
when intestate domicile abroad, 219 

Donatio Mortis Causa, 213 — 215 

differences between, and gift is legacy, 215 

Dutt 

on probate, administrations, and legacies, 220 



Election, 

doctrine of, as to legacies, 181 et seq. 

to take property in its converted state, 64 

Emblements, 76, 77 

Estate, Getting in the, 92 

Estate op Executor or Administrator, 
when it vests, 56, 57 

as to chattels real and personal, 57, 71 et seq. 
as to real property, 59 
not subject to executor's debts, 58 
its quality, 57 

does not pass to executor's trustee in bankruptcy, 58 
doctrine of merger, how it affects, 58 
executor may alien, but cannot bequeath, 58 
executor may make a good title, 87 
extends over all the personal estate, 70 
exceptions to foregoing rule, 70 
equitable conversion of, 59 — 61 
in tenancy at will, 72 
in estate pur axdrc vie, 73 
in mortgages of terms, 74 
merger of mortgages of terms, 74 
in regard to husband and wife, 72 
in chattels personal, 75 
in chattels vegetable, 76 
in emblements, 76, 77 
as to heirlooms and fixtures, 75 
in regard to wife's separate estate, 77 
to choses in action, 79 
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Estate Pur Autre Vie, 73 

Evidence, 

admissions by an executor, 150 
in probate suits, 34 

Excommunication, 5 

Executed and Executory Trusts, 178 et seq. 

Execution, 

on judgments de bonis testatoris, 161 
stayed upon administration decree, 155 

Executor, 

who is capable of being appointed, 21 

appointment of, 22 et seq. 

renunciation by, 23 

probate by, 29 

estate of [see Estate op Executor] 

powers of, 55 et seq. 

may sue, 56 

may alien estate, and even specific legacies, 56, 58, 87 

may assign terms of years, 56, 87 

may alien, &c, although actions for administration begun, 100 

duties of, 91 et seq. 

should see to funeral, 91 

proves the will, 92 

inventory by, 92 

should get in the estate, 92 — 95 

duty of, to pay debts, 95 

liability for acts of deceased, 119 et acq. 

liability of, upon his own contracts, 123 ot seq. 

liability of, carrying on trade of deceased, 124 

liability of, for funeral charges, 124 

requisites of personal liability of, 124 

co-executors are as one, 88 

all co-executors must join in actions, 89 

one co-executor cannot bind his co-executors by his contract, 88 

powers of one of several co-executors, 88, 89 

powers of executor of executor, 89, 90 

executor of executor, 23 

executor of administrator, 23 

administrator of executor, 24 

limited executor, 24 et seq. 
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Executor De Sox Tort, 24 

Exoneration, 

of realty by personalty, 108 — 111 
when land taken subject to incumbrances, 111 
of personalty by realty, 109 
of land purchased, from purchase money, 114 
amendment of law by 17 & 18 Vict. c. 113, and subsequent 
statutes, 113 

Express Trusts, 128, 129 



Fixtures, 74, 75 

Foreign Executors, 156 

Forfeiture 

for treason or felony abolished by 33 & 34 Vict. c. 23, 6 

Fraud, 34 

Funeral, 90 

expenses of, 90 

expenses of, executor's liability for, 123, 124 



Guarantee, 

liability of executor for, 121 



Heirlooms, 75 

Husband and Wife, 

husband's rights to wife's property, 85 

husband's consent necessary to wife's becoming executrix, 90 

husband's liability for wife's devastavits, 90 

their powers where wife executrix, 90 

wife administratrix, 90 

separate property of wife, 77 

wife's chose in action, 84 — 86 
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Indemnity 

against loss, when executor entitled to, 143 

Indian Estates, 140 

Insolvent Estates, 95 

proof against, by mortgage, 117 

Interest 

upon legacies, 201 

Inventory, 

when necessary, 91, 92 

Investments, 134 et seq. 



Joint Contracts and Debts, 122, 123 
Joint Tenants, 70 
Judicature Act, 1875, s. 10, 95 

Lapsed Legacies, 203 et seq. 

Lease, 87 

assets, when renewed by executor, 128 

Legacies, 190 et seq. 
charges on, 199 

cumulative or substitutional, 201 
mixed fund, charged on, 207 

Legatee, 

who may be, 190 
description of, 190 

Lien of Vendor, 114, 118 

Limitations, 

Statute of, does not bar claims of cestui que trust of express 

trusts, 128, 129 
in actions against legal personal representatives, 178 
as to land, Statute of, runs notwithstanding trust, 175 
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Locke King's Act, 112 ot seq. 

Lunatic, 2, 3 

conversion of property of, 66 

will destroyed by lunatic on becoming, valid, 3 

Management, 

advice of Court as to, may be obtained, 152 

Married Woman [see Husband and Wife] 
will of, generally invalid, 4 

Married Women's Property Acts, 78 

Marshalling, 117 

Mortgage, 

whether legal or equitable assets, 106, 107 
exoneration from mortgage debts, 112 et seq. 

Mutual Wills, 

whether enforceable, 13 



Ne Exeat Regno, 
writ of, 165 

writ of, not issued against wife executrix or administratrix, 
165 

Next of Kin, 216 et seq. 

Notice, 

in case of payment of inferior debts before superior, 131 

Nuncupative Will, 8 — 11 

minor being a soldier may make, 1 1 



Order of Administration, 95, 107 
Outlaw, 5 
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Parties, 145 et seq. 

several executors joined as plaintiffs, 89, 148 
in Chancery actions against executors, 167 et seq. 



adding, 147 



Partners, 

liability of executors of, 122 

Partnership Debts, 

how far joint and several, 122 

Payment into Court, 165 

Payment op Debts, 95 

Payment of Legacies, 200 et seq. 

Poor's Rate, 121 

Power to Sell, 89 

Principal and Agent, 119 

Probate, 

ancient modes of, 29 

of what necessary, 36 

in common form, 32 

in solemn form, 33 

when proper, 31, 92 

manner of obtaining, 32 

effect of, 50—53 

revocation of, 53 — 55 

revocation of, consequences of, 53 — 55 

stamps on, 220 

Probate op Amendment Act (20 & 21 Vict. c. 77), 29, 237 

Probate Division, 

jurisdiction of, 29 et seq. 



QUANDO ACCIDERINT, 

judgment of, when taken, and its effect, 160 
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Real Estate 

pacing to exwutop, 81 

Receipts 

for the sake of conformity, 133 

Receiver, 

executor not appointed, 141 

Remedies, 

of executors, 

where executor of one joint creditor, 148 

where executor sues as such, 148 

set-off, 149 

Statute of Limitations, 149 

evidence of executorship, 149 

costs, 151 

actions by, restrained before probate, 149 

on judgment obtained by deceased, 151 

in Chancery Division, 151 et seq. 

administration action, 154 

may not sue in formd pauperis, 151 
against executors, 

action of debt, 157 

action of account, 157 

generally no action for a legacy, 157 

defences, 158 et seq. 

Statute of Limitations, 160 

judgments, 158 et seq. 

costs, 160, 161 

execution on judgment against executor, 161 et seq. 

foreign attachment, 162 

administration action, 163 et seq. 

creditor's action, 163 et seq. 

legatee's action, 163 et seq. 

parties, 167 et seq. 

ne exeat regno, 165 
in County Courts, 173 

Rent, 

to whom it goes, 81 
arrears of, 81 
apportionment of, 82, 83 
distress by executor for, 87 

Renunciation, 23 
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Kui'UilLIOATION OF WlLLS, 12 et seq. 

Kb3iduary Devise 
is specific, 115 

Besiduary Legatee 

suffers by devastavit , 198 

Eetainer, 

right of, by executor, 100, 101 

Kevocation op Wills, 12 et seq. 

Satisfaction, 185 et seq. 

Seamen's Wills, 4 

Set-off, 149 

Solicitor 

acting as trustee, his claim for costs, 139 

Specific Legacy, 190 et seq. 

Stamps 

on probate and administration, 220 et seq. 
on legacies and successions, 225 

Substituted Legacies, 201 et seq. 



Torts, 

of deceased, liability of executor for, 126 

Trade, 

executors carrying on, of deceased, 124 
liabilities arising from carrying on, 125 

Trust, 

breaches of, 125, 144 

Statutes of Limitation applied to, 129 

Trusts, 

executed and executory, 178 
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Trustees, 

shall not profit by their trust, 127 
shall not sell to themselves, 129 
shall not buy from themselves, 130 
Trustee Relief Act, 1847, 153 

Undue Influence, 4 

Vendor's Lien, 114, 118 
Venue, 157 



Will, 

origin of testamentary power, 1 

definition of, 1 

nomination of executor not essential, 2 

persons incapable of making, 2 et seq. 

of seamen, 4 

traitors and felons may make, 5, 6 

formalities of, 7 et seq. 

alteration made by Wills Act, 7 

signature and attestation, 8, 9 

attesting witness may sign for testator, 10 

form of, may be almost any, 11 

revocation of, 12 et seq. 

anciently irrevocable, 13 

destruction of, 14 

lost will may be proved, 16 

destruction of duplicate will, 15 

dependent relative revocation, 15 

onus probandi cast by alterations in, 13 

revocation by subsequent will, 16 et seq. 

where second will made under mistake, 16 

probate of, 29 et seq. 

Wills Act (1 Vict. c. 26), 229 



THE end. 
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Acts of Parliament. — Public and Local Acts from an 
early date, may be had of the Publishers of this 
Catalogue, who have also on sale the largest collection 
of Private Acts, relating to Estates, Enclosures, 
Railways, Roads, &c, <kc. 

ACTION AT LAW.— Foul kes' Elementary View of the 
Proceedings in an Action. — Founded on "Smith's 
Action at Law." By W. D. L FOULKES, Esq., Barrister-at- 
Law. Second Edition. 12mo. 1879. 10*. 6d 



" The student will find in ' Smith's Action ' a manual, by the study of which ho 
may easily acquire a general knowledge of the mode of procedure in the various stages 
of an action in the several divisions of the High Court of Justice." — Law Timet, 



Peel.— Vide " Chancery." 

Prentice's Proceedings in an Action in the 
Queen's Bench, Common Pleas, and Exche- 
quer Divisions of the High Court of Justice, 
(including the Rules, April, 1880). By SAMUEL PRENTICE, 
Esq., one of Her Majesty's Counsel. Second Edition. Royal 12mo. 
1880. 12«. 

" The book can be safely recommended to students and practitioners." — Law 'Vvnut. 

Smith's Action.— Vide " Foulkes." 
ADMIRALTY.-Boyd.— Vide "Shipping." 

Lowndes.— Marsden.— Vide "Collisions." 
Pitt-Lewis.— Vide "County Courts." 

Pritchard's Admiralty Digest.— With Notes from 
Text Writers, and the Scotch, Irish, and American Ke ports. 
Second Edition. By ROBERT A PRITCHARD, D.C.L., 
Barrister-at-Law, and WILLIAM TARN PRITCHARD. With 
Notes of Cases from French Maritime Law. By ALGERNON 
JONES, Avocat a la Cour Imperiale de Paris. 2 vols. Royal 
8vo. 1865. 3/. 

Roscoe's Treatise on the Jurisdiction and 
Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals there- 
from, &C. With an Appendix containing Statutes, Rules as to 
Fees and Costs, Forms, Precedents of Pleadings and Bills of Costs. 
By EDWARD STANLEY ROSCOE, Esq., Barrister-at-Law, and 
Northern Circuit Demy 8vo. 1878. II. 

" Mr. Roscoe has performed his task well, supplying in the most convenient shape 
a clear digest of the law and practice of the Admiralty Courts." 

%* All standard Law Works are kept in Stock, in law calf and other binding*, 
[No. 10.] a 
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AGENCY.— Petg rave's Principal and Agent.— A Manual 
of the Law of Principal and Agent. By E. C. PETGRAVE, 
Solicitor. 12mo. 1857. 7s. 6d. 

Petg rave's Code of the Law of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Net, 2$. 

Russell's Treatise on Mercantile Agency.— Second 
Edition. 8vo. 1878. lis. 

AGRICULTURAL LAW.— Addison's Practical Guide to 
the Agricultural Holdings (England) Act, 1875 
(88 & 89 Vic c. 92), and TreatiBe thereon, showing the Alterations 
in the Law, and containing many useful Hints and Suggestions as 
to the carrying out of the Provisions of the Act ; with Handy Forms 
and a Carefully Prepared Index. Designed chiefly for the use of 
Agricultural Landlords and Tenants. By ALBERT ADDISON, 
Solicitor of the Supreme Court of Judicature. 1 2mo. 1876. Net, 2s. 6d\ 
Cooke on Agricultural Law. — The Law and Practice 
of Agricultural Tenancies, with Numerous Precedents of Ten ancy 
Agreements and Farming Leases, &c, &c. By G. WINGROVE 
COOKE, Esq., Barrister-at-Law. 8vo. 1851. 18*. 

Dixon's Farm.— Fide "Farm." 

ARBITRATION.— Russell's Treatise on the Duty and 
Power of an Arbitrator, and the Law of 
Submissions and Awards; with an Appendix of 
Forms, and of the Statutes relating to Arbitration. By FRANCIS 
RUSSELL, Esq., M.A., Barrister-at-Law. Fifth Edition. Royal 
8vo. 1878. U 16*. 

ARTICLED CLERKS.— Butlin's New and Complete 

Examination Guide and Introduction to the 

Law ; for the use of Articled Clerks and those who contemplate 

entering the legal profession, comprising Courses of Reading for the 

Preliminary and Intermediate Examinations and for Honours, or a 

Pass at the Final, with Statute, Case, and Judicature (Time) Tables, 

Sets of Examination Papers, &c, &c By JOHN FRANCIS 

BUTLIN, Solicitor, Ac. 8vo. 1877. 18*. 

" In supplying law students with materials for preparing themselves for exami- 
nation , Mr. Butlin, we think, has distanced all competitors. The volume before us 
contains hints on reading, a very neat summary of law, which the best-read practi- 
tioner need not despise. There are time tables under the Judicature Act, and an 
excellent tabular arrangement of leading cases, which will be found of great service 
.... Tuition of this kind will do much to remove obstacles which present 
themselves to commencing students, and when examinations are over the oook is 
one which may be usefully kept close at hand, and will well repay * noting up.' " — 
Law Timet. 

Rubinstein and Ward's Articled Clerks' Hand- 
book. — Being a Concise and Practical Guide to all the Steps 
Necessary for Entering into Articles of Clerkship, passing the 
Preliminary, Intermediate, Final, and Honours Examinations, ob- 
taining Admission and Certificate to Practise, with Notes of Cases 
affecting Articled Clerks, Suggestions as to Mode of Reading and 
Books to be read during Articles, and an Appendix containing the 
questions asked at the recent Preliminary, Intermediate, final, 
and Honours Examinations. Third Edition. By J. S. RUBIN- 
STEIN and S. WARD, Solicitors. 12mo. 1881. (Nearly ready.) 

" No articled clerk should be without it." -Law Times. 

" We think it omits nothing which it ought to contain." — Law Journal. 

ARTICLES OF ASSOCIATION.— Palmer.— Vide "Conveyancing." 
* * AU standard Law Works are kept in Stock, in law calf and other bindings* 
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ASSETS, ADMINISTRATION OF Eddis' Principles of 

the Administration of Assets in Payment of 
Debts. By ARTHUR SHELLY EDDIS, oneof Her Majesty's 
Counsel. Demy 8vo. 1880. 6*. 

ATTORNEYS.— Cordery.— Vide " Solicitors." 

Pulling's Law of Attorneys, General and Special, 
Attorney8-at-Law, Solicitors, Notaries, Proctors, Conveyancers, 
Scriveners, Land Agents, House Agents, &c, and the Offices and 
Appointments usually held by them, &c. By ALEXANDER 
PULLING, Serjeant-at-Law. Third Edition. 8vo. 1862. 18«. 
" It is a laborious work, a careful work, the work of a lawyer, and, beyond comparison, 

the be*t that has ever been produced upon this subject."— Law Times. 

Smith.— The Lawyer and his Profession.— A 

Series of Letters to a Solicitor commencing Business. By J. 

ORTON SMITH. 12mo. 1860. 4«. 

AVERAGE.— Hopkins' Hand-Book on Average.— Third 

Edition. 8vo. 1868. 18#. 

Lowndes' Law of General Average.— English and 
Foreign. Third Edition. By RICHARD LOWNDES, Author 
of " The Admiralty Law of Collisions at Sea." Royal 8vo. 1 878. 21*. 

BALLOT.— FitzGerald's Ballot Act.— With an Introduction. 
Forming a Guide to the Procedure at Parliamentary and Municipal 
Elections. Second Edition. Enlarged, and containing the Municipal 
Elections Act, 1875, and the Parliamentary Elections (Returning 
Officers) Act, 1875. By GERALD A. R. FITZGERALD, M. A., of 
Lincoln's Inn, Esq., Barrister-at-Law. Fcap. 8vo. 1876. 5*. 6d. 
"Anseftti guide to all concerned in Parliamentary and Municipal Elections,"— Law 

iiagxuine. 
"We should strongly advise any person o« nnected with elections, whether acting aa 

candidate, agent, or in any other capacity, to become possessed of this manual." 

BANKING.— Walker's Treatise on Banking Law. In- 
cluding the Crossed Checks Act, 1876, with dissertations thereon, also 
references to some American Cases, and full Index. By J. DOUGLAS 
WALKER, Esq., Barrister-at-Law. Demy 8vo. 1877. 14*. 

"The work has been carefully written, and will supply the want of a compact sum- 
mary of Bauking Law." — Solicitors* Journal. 

" Persons who are interested in banking law may be guided out of many a difficulty 
by consulting Mr. Walker's volume. w — Law Times. 

BANKRUPTCY.— Bedford's Final Examination Guide 
to Bankruptcy.— Third Edition. 12mo. 1877. 6«. 

Haynes. — Vide "Leading Cases.'* 
Pitt-Lewis.— Vide " County Courts." 
Scott's Costs in Bankruptcy.— Vide "Costs." 
Smith's Manual of Bankruptcy. — A Manual relating 
to Bankruptcy, Insolvency, and Imprisonment for Debt ; comprising 
the New Statute Law verbatim, in a consolidated and readable form. 
With the Rules, a Copious Index, and a Supplement of Decisions. 
By JOSIAH W. SMITH, B.C.L., Q.C. l2mo. 1873. 10«. 

* # * The Supplement may be had separately, net, 2«. 6d. 
Williams' Law and Practice in Bankruptcy: 
comprising the Bankruptcy Act, the Debtors Act, and the Bankruptcy 
Repeal and Insolvent Court Act of 1869, and the Rules and Forms 
made under those Acts. Second Edition, by ROLAND VAUGHAN 
WILLIAMS, of Lincoln's Inn, Esq., and WALTER VAUGHAN 
WILLIAMS, of the Inner Temple, Esq., assisted by Francis 
Hallett Hardcastle, of the Inner Temple, Esq., Barristers-at- 
Law. 8vo. 1876. II. 8*. 

" It would be difficult to speak in terms of undue praise of the present work." 

BAR, GUIDE TO THE Shearwood.— Vide "Examination Guides/' 

* # * All standard Law Works are kept in Stock, in lav calf and other bindings. 
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BILLS OF EXCHANGE — Chalmers' Digest of the Law 

of Bills of Exchange, Promissory Notes, and 

Cheques. By M. D. CHALMERS, of the Inner Temple, Esq. 

Barrister-at-Law. Demy8vo. 1878. 12s. 6U 

" Mr. Chalmers hue done wisely In ousting bis book into its present form, and the 

plan, thus well ooneeived, has been most effectually carried out. As a handy book of 

referenoe on a difficult and important branch of the law, it is most valuable, and it is 

perfectly plalu that no pains bare been spired to render it complete in every respect. 

The index is copious and well arranged. "Saturday Review. 

Chitty on Bills of Exchange and Promissory 
Notes, with references to the law of Scotland, 
France and America.— Eleventh Edition. By JOHN A. 
RUSSELL, Esq., LL.B., one of Her Majesty's Counsel, and Judge 
of County Courts. Demy 8vo. 1878. II 8*. 

Eddis' Rule of Ex parte Waring. By A. C. EDDIS, 
BwA. l ofLmoom'sInn,Barrister.at-Law. Post8vo. 1876. Net,2s.6a\ 

BILLS OF SALE*— Cavanagh.— 7«fe " Money Securities." 

Millar's Bills of Sale.— A Treatise on Bilk of Sale, with an 

Appendix containing the Acts for the Registration of Bills of Sale, 

Precedents, &c. (being the Fourth Edition of Millar and Collier's 

Treatise on Bills of Sale). By F. C. J. MILLAR, one of Her 

Majesty's Counsel, Esq., Barrister-at-Law. 12mo. 1877. 12*. 

" The original work is brought down to date, and the latest cases are referred to and 

considered. The value of the work is enhanced throughout by careful annotation/* 

—Lm MaQOMitu. 

BURIAL AND OTHER CHURCH FEES— D odd.— Vide "Ecclesias- 
tical Law." 

CANAL TRAFFIC ACT.— Lely's Railway and Canal Traf- 
fic Act, 1873. — And other Railway and Canal Statutes ; with 
the General Orders, Forms, and Table of Fees. Post 8vo. 1873. 8«. 

CARRIERS. — Browne on Carriers. — A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. With 
References to the moat recent American Decisions. By J. H. 
BALFOUR BROWNE, of the Middle Temple, Esq., Barrister-at- 
Law, Registrar to the Railway Commission. 8vo. 1873. 18*. 

CHANCERY, and Vide M EQUITY." 

Daniell's Chancery Practice. — Sixth Edition, by 
LEONARD FIELD, EDWARD CLENNELL DUNN, and 
THEODORE RIBTON, Barristers-at-Law; assisted by W. H. 
UPJOHN, Student and Holt Scholar of Gray's Inn, &c., &c, 
Editor of " Daniell's Forms, Third Edition." 2 vols. 8vo. 

{In preparation.) 
Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
with Dissertations and Notes, forming a complete guide to the prac- 
tice of the Chancery Division of the High Court and of the Courts 
of Appeal. Being the Third Edition of "Daniell's Chancery Forms." 
By WILLIAM HENRY UPJOHN, Esq., Student and Holt 
Scholar of Gray's Inn, Exhibitioner in Jurisprudence and Roman 
Law in the University of London, &c, etc. In one thick vol 
Demy 8vo. 1879. 2L 2«. 

11 Mr. Upjohn has restored the volume of Chancery Forms to the place it held before 
the recent changes, as a trustworthy and complete collection of precedents. It has 
all the old merits ; nothing is omitted as too trivial or commonplace ; the solicitor's 
clerk finds how to indorse a brief, and how, when necessary, to give notice of action ; 
and the index to the forms is full and perspicuous."— Solicitor? Journal. 

" It will be as useful a work to practitioners at Westminster as it will be to those 
in Lincoln's Inn."— Law Times. 

\ * All standard Law Works are kept in Stock* in law calf and other bindings. 
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CHANCERY.-Omtfitufti. 

Haynes* Chancery Practice.— The Practice of 

the Chancery Division of the High Court of 

Justice and on Appeal therefrom.— By JOHN F. 

HAYNES, LL.D. Author of the " Student's Leading Cases," &c. 

Demy 8vo. 1879. 1J. 5a. 

" That portion of the work (' Proceedings in the Judges' Chambers ') appears to 

us to be especially commendable, while, no doubt, there are others, such as those 

relating to 'Proceedings in the Chancery Pay Office,' and to 'Costs,' which cannot 

but prove extremely useful to English Practitioners." — /rtiA Law Timet. 

Morgan's Chancery Acts and Orders.— The Statutes, 
General Orders, and Rules of Court relating to the Practice, 
Pleading, and Jurisdiction of the Supreme Court of Judicature, 
particularly with reference to the Chancery Division, and the 
Actions assigned thereto. With copious Notes. Fifth Edition. 
Carefully revised and adapted to the new Practice by GEORGE 
OSBORNE MORGAN, M.P., one of Her Majesty's Counsel, and 
CHALONER W. CHUTE, of Lincoln's Inn, Barrister- at-Law, and 
late Fellow of Magdalen College, Oxford. Demy 8vo. 1876. 1/. 10*. 
" This edition of Mr. Morgan's treatise must, we believe, be the most popular with 
the profession." — Law Timet. 

Morgan and Davey's Chancery Costs.— Vide "Costs." 

Peel's Chancery Actions.— A Concise Treatise 

on the Practice and Procedure in Chancery 

Actions.— By SYDNEY PEEL, of the Middle Temple, Esq., 

Barrister-at-Law. Demy 8vo. 1878. 7s. 6a\ 

" To Chancery practitioners of both branches the volume will doubtless prove very 

useful." — Law Timet. 

CHANCERY PALATINE OF LANCASTER.— Snow and Win- 
stanley's Chancery Practice. — The Statutes, Consoli- 
dated and General Orders and Rules of Court relating to the Practice, 
Pleading and Jurisdiction of the Court of Chancery, of the County 
Palatine of Lancaster. With Copious Notes of all practice cases to 
the end of the year 1879, Time Table and Tables of Costs and Forms. 
By THOMAS SNOW, M.A., and HERBERT WINSTANLEY, 
Esqrs., Barristera-at-Law. Royal 8vo. 1880. 11. 10s. 

CIVIL LAW. — Bowyer's Commentaries on the Modern 
Civil Law.— By Sir GEORGE BOWYER, D.C.L., Royal 
8vo. 1848. 18*. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— By Sir GEORGE BOWYER, D.C.L. 
Royal 8vo. 1874. 5t. 

Cumin's Manual of Civil Law, containing a Translation 
of, and Commentary on, the Fragments of the XII. Tables, and 
the Institutes of Justinian ; the Text of the Institutes of Gaius and 
Justinian arranged in parallel columns ; and the Text of the Frag- 
ments of Ulpian, &c By P. CUMIN, M.A., Barrister-at-Law. 
Seoond Edition. Medium 8vo. 1865. 18s. 

COLLISIONS.— Lowndes' Admiralty Law of Collisions 
at Sea.— 8vo. 1867. 7a. 6d. 

Marsden on Maritime Collision.— A Treatise on the 
Law of Collisions at Sea. With an Appendix containing Extracts 
from the Merchant Shipping Acts, the International Regulations 
(of 1868 and 1880) for preventing Collisions at Sea; and local Rules 
for the same purpose in force in the Thames, the Mersey, and else- 
where. By REGINALD G. MARSDEN, Esq., Barrister-at-Law. 
Demy 8vo. 1880. 12a. 
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COLONIAL LAW.— Clark's Colonial Law.— A Summary of 
Colonial Law and Practice of Appeals from the Plantations. 8vo. 
1834. 11. 4s. 

COMMENTARIES ON THE LAWS OP ENGLAND.— Bedford.— 

Vide " Examination Guides." 
Broom and Hadley's Commentaries on the 
Laws of England.— By HERBERT BROOM, LL.D., of 
the Inner Temple, Barrister-at-Law ; and EDWARD A. HAD- 
LEY, M.A., of Lincoln'! Inn, Barrister-at-Law ; late Fellow of 
Trinity ColL, Cambridge. 4 vols. 8vo. 1869. (Published at M.Zs.) 

Net U 1*. 
Nothing that oould be done to make the work uneful and handy has been left 
undone."— • Lout Journal. 

COMMERCIALLAW Goirand's French Code of Com- 
merce and most usual Commercial Laws. 
With a Theoretical and Practical Commentary, and a Compendium 
of the judicial organization and of the course of procedure before 
the Tribunals of Commerce; together witn the text of the law; 
the most recent decisions of the Courts, and a glossary of French 
judicial terms. By LEOPOLD GOIRAND, Iicencid' en droit. 
In 1 vol. (850 pp.). Demy 8vo. 1880. 21. 2s. 

Levi.— Vide " International Law." 

COMMON LAW,— Archbold's Practice of the Queen's 
Bench, Common Pleas and Exchequer Divi- 
sions of the High Court of Justice in Actions, 
etc., in which they have a common jurisdic- 
tion.— Thirteenth Edition. By SAMUEL PRENTICE, Esq., 
one of Her Majesty's Counsel. 2 vols. Demy 8vo. 1879. 31. is. 

Ball's Short Digest of the Common Law; being 
the Principles of Torts and Contracts. Chiefly founded upon the 
works of Addison, with Illustrative Cases, for the use of Students. 
By W. EDMUND BALL, LL.B., late "Holt Scholar" of Gray's 
Inn, Barrister-at-Law and Midland Circuit. Demy8vo. 1880. 16s. 

" The principles of the law are very clearly and concisely stated, and, as far as we 
have been able to test them, the illustrated cases appear to have been well chosen. 
Mr. Ball has produced a book which deserves to become popular among those for 
whom it is intended." — Late Journal, June 5, 1880. 

" Likely to become a favourite with law students in both branches of the profession. 
.... The book is clearly written, well arranged, well printed, and well indexed." 

Chitty.— Vide "Forms." Foulkes.— Fuie "Action." 

Fisher.— Vide " Digests." Prentice.— Kick "Action. 

Shirley. — Vide "Leading Cases." 

Smith's Manual of Common Law. — For Practitioners 
and Students. A Manual of Common Law, comprising the funda- 
mental principles and the points most usually occurring in daily 
life and practice. By JOSIAH W. SMITH, B.C.L., Q.C. 
Ninth Edition. 12mo. 1880. 14s. 

COMMONS AND INCLOSURE8.— Chambers' Digest of the 
Law relating to Commons and Open Spaces, 
including Public Parks and Recreation Grounds, with various official 
documents ; precedents of by-laws and regulations. The Statutes in 
full and brief notes of leading cases. By GEORGE F. CHAM- 
BERS, of the Inner Temple, Esq., Barrister-at-Law. Imperial 
8vo. 1877. 6s. 6<L 

Cooke on Inclosures.— With Forms as settled by the 
Inclosure Commissioners. By G. WINGROVE COOKE, Esq., 
Barrister-at-Law. Fourth Edition. 12mo. 1864. 16s. 
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COMPANY LAW.— Palmer.— Vide « Conveyancing." 

Palmer's Shareholders' and Directors' Com- 
panion. — A Manual of every-day Law and Practice for Pro- 
moter*, Shareholders, Directors, Secretaries, Creditors and Solicitors 
of Companies, under the Companies* Acts, 1862, 1867, and 1877. 
Second Edition. By FRANCIS B. PALMER, Esq., Barrister-at- 
Law, Author of "Company Precedents." 12mo. 1880. Net, 2s. 64. 

Thring.— Vide "Joint Stocks." 

CONTINGENT REMAINDERS.— An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6*. 6d. 

"An acquaintance with Fearne la indispensable to a student who desires to be 
thoroughly grounded in the common law relating to real property. Baca student will 
find a perusal of this epitome of great value to him."— Law Journal. 

CONSTITUTIONAL LAW.-Bowyer's Commentaries on 
the Constitutional Law of England.— By Sir 
GEO. BOWYER, D.C.L. Second Edition. Royal 8 vo. 1846. 12. 2s. 

Haynes.— Vide " Leading Cases." 

CONTRACTS.— Addison on Contracts.— Being a Treatise on 

the Law of Contracts. By C. G. ADDISON, Esq., Author of 

the "Law of Torts." Seventh Edition. By L. W. CAVE, Esq., one 

of Her Majesty's Counsel, Recorder of Lincoln. Royal 8vo. 

1875. II. 18s. 

"At present this is by flur the best book upon the Law of Contract possessed by the 
Profession, and it is a thoroughly praotioal book."— Low Timet. 

Ball.— Vide "Common Law." 

Leake on Contracts. — An Elementary Digest of the Law 
of Contracts (being a new edition of " The Elements of the Law of 
Contracts 1 '). By STEPHEN MARTIN LEAKE, Barrister at 
Law. 1 vol Demy 8vo. 1878. 11. 18s. 

Pollock's Principles of Contract at Law and in 

Equity ; being a Treatise on the General Principles relating to the 

Validity of Agreements, with a special view to the comparison of 

Law and Equity, and with references to the Indian Contract Act, 

and occasionally to American and Foreign Law. Second Edition. 

By FREDERICK POLLOCK, of Lincoln's Inn, Esq.. Barrister-at- 

Law. Author of " A Digest of the Law of Partnership." Demy 

8vo. 1878. 11. 6s. 

The late Lord Chief Juatioe of England in his Judgment in MttropoUlan Railway 
Company f. Broodtn and others, said, "The Law ia well put by Mr. Frederick 
Pollock in hi* very able and learned work on Contract*"— The Timet. 

" For the purposes of the student there is no book equal to Mr. FoUookV— - The 
Ec on om ist 

*' He has succeeded in writing a book on Contracts which the worictng lawyer will find 
as useful for reference as any of its predecessors, and which at the same time will giro 
the student what he will seek for in vain elsewhere, a complete rationale of the law,"— 
Law Magatine and Review. 

" We see nothing to qualify in the praise we bestowed on the first edition. The chapters 
on unlawful and impossible agreements are models of full and clear treatment"— Solicitors* 
Journal. 

Smith's Law of Contracts.— By the late J. W. SMITH, 
Esq., Author of ''Leading Cases," &c. Seventh Edition. By 
VINCENT T. THOMPSON, Esq., Barrister-at-Law. Demy 8vo. 

1878. U U 

u We know of few books equally likely to benefit the student, or marked by auoh dis- 
tinguished qualities ol lucidity, order, and accuracy as the work before us."— Solicitor? 
Journal. 

* # * AU standard Law Worke are kept in Stock, in law calf and other minding*. 
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CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; including Proceedings 
preliminary and subsequent to Convictions, and the responsibility 
of convicting Magistrates and their Officers, with Forms. Sixth 
Edition. By W. H. MACNAMAKA, Esq., Barristerat-Law. 
Demy 8vo. 1879. If. 4*. 

Stone.— Vide " Petty Sessions." 
Tem pier. — Vide " Summary Convictions." 
Wigram.— Vide "Justice of the Peace." 
CONVEY ANCINQ-Dart.— Wcfe " Vendors and Purchasers." 

Greenwood's Manual of Convey ancing.— A Manual 

of the Practice of Conveyancing, showing the present Practice 

relating to the daily routine of Conveyancing in Solicitors' Offices. 

To which are added Concise Common Forms and Precedents in 

Conveyancing; Conditions of Sale, Conveyances, and all other 

Assurances in constant use. Sixth Edition, thoroughly revised. By 

HARRY GREENWOOD, M. A., Esq., Barrister-at-Law. Author 

of "Recent Real Property Statutes, consolidated with Notes." 

Demy8vo. (In the press.) 

" A careful study of these pases would probably arm a diligent clerk with as much. 

useful knowledge as he might otherwise take years of desultory questioning and 

observing to acquire." — Solicitors' Journal. 

'"The young solicitor will find this work almost invaluable, while the members of 
the higher branch of the profession may refer to it with advantage. We have not met 
with any book that furnishes so simple a guide to the management of business 
entrusted to articled clerks." 

Haynes. — Vide "Leading Cases." 

Martin's Student's Conveyancer.— A Manual on the 
Principles of Modern Conveyancing, illustrated and enforced by a 
Collection of Precedents, accompanied by detailed Remarks. Part I. 
Purchase Deeds. By THOMAS FREDERIC MARTIN, Solicitor. 
Demy 8vo. 1877. 5*. 6d. 

" Should be placed in the hands of every student." 

Palmer's Company Precedents. — For use in relation 
to Companies subject to the Companies' Acts, 1862 to 1880. 
Arranged as follows : — Agreements, Memoranda and Articles of 
Association, Prospectus, Resolutions, Notices, Certificates, Deben- 
tures, Petitions, Orders, Reconstruction, Amalgamation, Arrange- 
ments, Private Acts. With Copious Notes. Second Edition. By 
FRANCIS BEAUFORT PALMER, of the Inner Temple, Esq., 
Barrister-at-Law. Royal 8vo. 1881. (Nearly ready.) ' 1L 10*. 

OPINIONS OP THE PRESS ON THE FIRST EDITION. 
" There had never, to our knowledge, been any attempt to collect and edit a body 
of Forms and Precedents exclusively relating to the formation, working and winding- 
up of companies. This task Mr. Palmer has taken in hand, and we are glad to say 
with much success. . . . The information contained in the 650 pages of the volume 
is rendered easily accessible by a good and full index. The author has evidently not 
been sparing of labour, and the fruits of his exertions are now before the legal pro- 
fession in a work of great practical utility." — Law Magazine. 

" To those concerned in getting up companies, the assistance given by Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
by intelligent and learned commentary lights up, as it were, each step that he takes. 
The volume before us is not, therefore, a book of precedents merely, but, in a greater 
or less degree, a treatise on certain portions of the Companies' Acts of 1862 and 1867. 
There is an elaborate index, and the work is one which must commend itself to the 
profession."— taw Times. 

"The precedents are, as a rule, exceedingly well drafted, and adapted to companies 
for almost every conceivable object. So especially are the forms of memoranda and 
articles of association ; and these will be found extremely serviceable to the con- 
veyancer. . . . All the notes have been elaborated with a thoroughly scientific 
knowledge oft the principles of company law, as well as with copious references to 
the cases substantiating the principles. . . . We venture to predict that his notes 
will be found of great utility in guiding opinions on many complicated questions of 
law and practice. — Law Journal. 

* * All ttandard Law Works are kept in Stock, in law calf and other binding*. 



119, CHANCERY LANE, LONDON, W.C. 9 



CONVEY ANCINQ .-Continued. 

Prideaux's Precedents in Conveyancing.— With 

Dissertations on its Law and Practice. Ninth Edition. By 

FREDERICK PRIDE AUX, late Prof essor of the Law of Real and 

Personal Property to the Inns of Court, and JOHN WHITCOMBR, 

Eaqrs.,Barristers-at-Law. 2 vols. Royal 8vo. 1879. Net, 31. 10s. 

" We have been always accustomed to view 'Krideaux' as the most useful work 

oat on eonveyanoingr* It combines conciseness and clearness in its precedents 

with aptness and comprehensiveness in its dissertations and notes, to a degree superior 

to that of any other work of its kind." — Law Journal. 

" Prideaux has become as indispsnaaole part of the Conveyancer's library 

The new edition has been edited with a care and accuracy of which we can hardly speak 

too highly The care and completeuess with whioh the dissertation has 

been revised leaves us hardly any room for criticism."— Solicitor*' Journal. 

" The volumes are now something more than a mere collection of precedents ; they 
contain most valuable dissertations on the law and practice with reference to couvuyanciug. 
These dissertations are followed by the precedents on each subject dealt with, and are in 
themselves ooudensed treatises, embodying all the latest cases and statute law." — Law Tunes. 

COPYRIGHT.-PhUlips' Law of Copyright in Works of 
Literature and Art, and in the Application of Designs. With 
the Statutes relating thereto. By C. P. PHILLIPS, Ksq., Bar- 
rister-at-Law. 8vo. 1863. 12*. 

CORONERS.— J er vis on the Office and Duties of 
Coroners. — With Forms and Precedents. Fourth Edition. By 
R.E.MELSHEIMER,Esq.,Barrister-at-Law. Post8vo. 1880. 12a. 

COSTS.— Morgan and Davey's Treatise on Costs in 
Chancery.— By GEORGE OSBORNE MORGAN, MP., 
one of Her Majesty's Counsel, and HORACE DAVEY, M.A., one 
of Her Majesty's Counsel. With an Appendix, containing Forms 
and Precedents of Bills of Costs. 8vo. 1865. 11. Is. 

Scott's Costs in the High Court of Justice 
and other Courts. Fourth Edition. By JOHN SCOTT, 
of the Inner Temple, Esq., Barrister-at-Law, Reporter of the Com- 
mon Pleas' Division. Demy 8vo. 1880. 11. 6*. 
' * Mr. Scott's introductory notes are very useful, and the work is now a compendium 

on the law and practice regarding costs, as well as a book of precedents."— Law Times. 
" This new edition of Mr. Scott . s well-known work embodies the changes effected 

since the Judicature Acts, and, so far as we have examined it, appears to be accurate 

and complete."— Solicitors' Journal. 

Scott's Costs in Bankruptcy and Liquidation 
under the Bankruptcy Act, 1869. Royal 12mo. 

1878. Net, 3s. 
Summerhays and Toogood's Precedents of 

Bills of Costs in the Chancery, Queen's 
Bench. Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in Conveyancing, Bankruptcy, the Crown Office, Lunacy, 
Arbitration under the Lands Clauses Consolidation Act, the Mayor's 
Court, London ; the County Courts, the Privy Council and on 
Passing Residuary and Succession Accounts ; with Scales of Allow- 
ances and Court Fees, the Law Society's Scale of Commission in 
Conveyancing ; Forms of Affidavits of Increase, and Objections to 
Taxation. By Wm. FRANK SUMMERHAYS, Solicitor, and 
THORNTON TOOGOOD. Third Edition, Enlarged. Royal 8vo. 

1879. U 1*. 
••In the volume before as we have a very complete manual of taxation. The work is 

beautifully printed and arranged, and each item catches the eye instantly/'— z*w 
Journal. 

Webster's Parliamentary Costs. — Private Bills, 

Election Petitions, Appeals, House of Lords. By EDWARD 

WEBSTER, Esq., of the 'taxing and Examiners' Office. Third 

Edition. Post 8vo. 1867. 20s. 

* # * AU standard Law Works art kept in Stock, in law caff and other bindings, 
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COUNTY COURTS.— Pitt- Lewis' County Court Prac- 
tice. — A Complete Praetioe of the County Courts, including Admi- 
ralty and Bankruptcy, embodying the Acts, Rules, Forms and Coat s, 
with Additional Forms and a Full Index. By G. PITT-LEWIS, 
of the Middle Temple and Western Circuit, Esq., Barrister-at-Law, 
sometime Holder of the Studentship of the Four Inns of Court, 
assisted by H. A. Dx Coltar, of the Middle Temple, Esq., 
Barrister-at-Law. In 2 vols. (2028 pp.). Demy 8vo. 1880. 22. 2s. 

SOMMABY OF CONTENTS. 

VoL L History, Constitution, and Jurisdiction (including Prohibition 
and Mandamus), Practice in all ordinary Actions (including Actions under 
the Bills of Exchange Acts, in Ejectment, in Remitted Actions, and in 
Replevin), and on Appeals, with Appendices, &c. Sold separately, with 
Index. 30*. 

Vol. II. Practice in Admiralty, Probate, Bankruptcy, and under Special 
Statutes, with Appendices, Index, &c. Sold separately. 25s. 

" The late Lord Chief Justice of England in his written judgment in 
Stooke v. Taylor, says, 'The law at to the difference between set-off 
and counter-claim is correctly stated by Mr. Pitt-Lewis, in his very 
useful work on County Court Praetioe/ 1 ' — See Law Times Reports, 
October 16, 1880, p. 204. 

" It is very clearly written, and is always practical ... Is likely 
to become the standard County Court practice." — Solicitors* Journal. 

" One of the best books of praetioe which is to be found in our legal 
literature."— Law Times. 

"We have rarely met with a. work displaying more honest industry 
en the part of the author than the one before us." — Law Journal. 

"Mr. Pitt-Lewis has, in fact, aimed— and we are glad to say success- 
fully— at providing for the County Courts' practitioner what ' Chitty's 
Archbold' and ' Daniell's Chancery Practice' have long been to practi- 
tioners in the High Court" — Law Magazine. 

CRIMINAL LAW.— Archbold's Pleading and Evidence 
in Criminal Cases.— With the Statutes, Precedents of 
Indictments, Ac, and the Evidence necessary to support them. 
Nineteenth Edition, including the Practice in Criminal Proceedings 
by Indictment By WILLIAM BRUCE, Esq., Barrister-at-Law, 
and Stipendiary Magistrate for the Borough of Leeds, Royal 12mo. 
1878. 11. lis. 6U 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Royal 12mo. 1878. ll.lls.6d. 

Russell's Treatise on C rim es and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel. 3 vols. Royal 8vo. 1877. 51. 15s. 6d. 

"What better Digest of Criminal Law could we possibly hope for than 'Russell on 
Crimes ? ' " — Sir James Fitxjames Stephen's Speech on Codification. 

" No more trustworthy authority, or more exhaustive expositor than 'Russell' can be 
consult ed. " — Law Magazine and Review. 

" Alterations have been made in the arrangement of the work which without interfering 
with the genera! plan are sufficient to show that great care and thought have been 

bestowed We are amazed at the patience, industry and skill which are exhibited 

in the collection and arrangement of all this mass of learning." — The Times. 

Shirley's Sketch of the Criminal Law.— By W. 

SHIRLEY SHIRLEY, M.A., Esq., Barrister-at-Law, Author of 

" Leading Cases made Easy," assisted by C. M. ATKINSON, M.A., 

Esq., Barrister-at-Law. !Demy 8vo. 1880. 7s. Qd. 

" As a primary introduction to Criminal Law, it will be found very acceptable to 

Students."— Law Students' Journal, November 1, 1880. 

* # * All standard Law Works art kept vn Stock, in law calf and other bindings. 
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CROSSED CHEQUES ACT— Cavanagh.— Vide "Money Securi- 

Walker.— Fide "Banking." 

DECREES.— Seton.— Vide " Equity." 

DIARY.— Lawyer's Companion (The), Diary, and Law 
Directory for 1881.— For the use of the Legal Profession, 
Public Companies, Justices, Merchants, Estate Agents, Auctioneers, 
&c, &c. Edited by JOHN THOMPSON, of the Inner Temple, 
Esq., Barrister-at-Law ; and contains a Digest of Kecent Cases on 
Costs ; Monthly Diary of County, Local Government, and Parish 
Business; Oaths in Supreme Court; Summary of Legislation of 
1880; Alphabetical Index to the Practical Statutes; a Copious 
Table of Stamp Duties; Legal Time, Interest, Discount, Income, 
Wages and other Tables; Probate, Legacy and Succession Duties ; 
and a variety of matters of practical utility. Published Annually. 
Thirty-fifth Issue. (Now ready.) 

The work also contains the most complete List published of Town and 

Country Solicitors, with date of admission and appointments, and is issued 

in the following forms, octavo size, strongly bound in cloth : — s. d, 

1. Two days on a page, plain 5 

2. The above, intbblbavbd for Attendances . ..70 

3. Two days on a page, ruled, with or without money columns 5 6 

4. The above, interleaved for Attendances . . . .80 

5. Whole page for each day, plain 7 6 

6. The above, interleaved for Attendances . . .96 

7. Whole page for each day, ruled, with or without money 

columns 8 6 

8. The above, interleaved for Attendances . . • 10 6 

9. Three days on a page, ruled blue lines, without money 

columns . 6 

The Diary contains memoranda of Legal Busmen throughout the Tear. 

" An excellent work."— The Time*. 

" A publication wnich has long ago secured to Itself the favour of the profession, and 
which, as heretofore, justifies by its contents the title assumed by it."— Law Journal. 

" Contains all the information which oould be looked for in such a work, and gives it 
In a most convenient form and very completely. We may unhesitatingly recommend the 
work to our readers."— Solicitor*' Journal. 

" The ' Lawyer's Companion and Diary ' is a book that ought to be in the possession ot 
every lawyer, and of every man of business." 

"The ' Lawyer's Companion ' is, indeed, what it is called, for it combines everything 
required for reference in the lawyer's office."— Law Times. 

" It is a book without which no lawyer's library or office can be complete."— Jriih 
Law Timet. 

••This work has attained to a completeness which is beyond all praise." — Morning 
Pott. 

DICTIONARY.— Wharton's Law Lexicon.— A Dictionary of 
Jurisprudence, explaining the Technical Words and Phrases employed 
in the several Departments of English Law ; including the various 
Legal Terms used in Commercial Transactions. Together with an 
Explanatory as well as Literal Translation of the Latin Maxima 
contained in the Writings of the Ancient and Modern Commentators. 
Sixth Edition. Enlarged and revised in accordance with the 
Judicature Acts, by J. SH1KESS WILL, of the Middle Temple, 
Esq., Barrister-at-Law. Super royal 8vo. 1876. 2,1.2$. 

"As a work of reference for the library, the handsome and elaborate edition of 
1 Wharton's Law Lexicon ' which Mr. Bhiress Will has produced must supeisede all former 
issues of that well-known work."— Law Magazine and Renew. 

" No law library is complete without a law dictionary or law lexicon. To the practi- 
tioner it is always useful to have at hand a book where, in a small compass, he can find 
an explanation of terms of infrequent occurrence, or obtain a reference to statutes on 
mobt subjects, or to books wherein particular subjects are treated of at full length. To the 
student it is almost indiapensable. — £aw Time*. 

• # * All standard Law Works are kept in Stock, in law calf and other bindings* 
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DIGESTS.— Bedford.— Vide u Examination Guides." 
Chambers'— Vide " Public Health." 

Chitty'S Equity Index. — Chitty's Index to all the Reported 
Cases, and Statutes, in or relating to the Principles, Pleading, and 
Practice of Equity and Bankruptcy, in the several Courts of Equity 
in England and Ireland, the Privy Council, and the House of Lords, 
from the earliest period. Third Edition. By J. MACAULAY, 
Esq., Barrister-at-Law. 4 vols. Royal 8vo. 1853. 71. 7$. 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Probate, Admiralty and Bank- 
ruptcy, from Michaelmas Term, 1756, to Hilary Term, 1870 ; 
with References to the Statutes and Rules of Court. Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By R i FISHER, Esq., Judge of the 
County Courts of Bristol and of Wells. Five large volumes, royal 
8vo. 1870. (Published at 121. 12*.) Net 61. 6s. 

Consolidated Supplement to above, during the 
years 1870—1880. By T. W. CHITTY and J. MEWS, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8vo. 1880. ol.3s. 

(Continued Annually.) 
* Mr. Fisher's Digest is a wonderful work. It is a miracle of human industry." — jft . 
JVMtice Wiiles. 

" I think it would be very difficult to improve upon Mr. Fisher's 'Common Law 
Digest.' "—Sir James FUsjames Stephen, on Codification. 
Godefroi — Vide "Trusts and Trustees." 
Leake.— Vide "Real Property" and "Contracts." 
Notanda Digest in Law, Equity, Bankruptcy, 
Admiralty, Divorce, and Probate Cases. — By 
H. TUDOR BODDAM, of the Inner Temple, and HARRY 
GREENWOOD, of Lincoln's Inn, Esqrs., Barristers-at-Law. 
Third Series, 1873 to 1876 inclusive, half-bound. Net, 12. 11*. 6d 
Ditto, Fourth Series, for the years 1877, 1878, and 1879, with Index. 

Each, net, 11. Is. 
Ditto, ditto, for 1880, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books (without Index). Annual Subscription 
payable in advance. Net, 21s. 

*** The number* are issued regularly every alternate month. 
Each number contains a concise analysis of every case reported 
in the Law Reports, Law Journal, Wetldy Reporter, Law Times, and 
the Irish Law Reports, up to and including the cases contained in the 
parts for the current month, with references to Text-books. Statutes, 
and the Law Reports Consolidated Digest, and an alphabetical 
index of the subjects contained in each numbbb. 
Odger.—Vide " Libel and Slander." 
Pollock.— Vide " Partnership.*' 
Roscoe.— Vide " Criminal Law " and " Nisi Prius." 
DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence. — Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Addenda, containing all the Reported 
Cases to the end of 1876. By SHERLOCK HARE, Barrister-at- 
Law. Post8vo. 1877. 12*. 
" The book is a useful contribution to oar text-books on practice."— Solicitors* Journal. 
'* We have rend his work with considerable attention an 1 interest, and we can speak In 
terms oi cordial praise of the manner in which the new procedure ha* been worked into 
the old material. ... All the sections and orders of the new legislation are referred 
to in the text, a synopsis of recent cases is given, and a good index completes the 
volume." — Law Titne*. 

Seton.— Vide "Equity." 
* # * All standard Law Works are kept in Stock, in law calf and other bindings. 
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DISTRICT REGISTRIES.- Archibald.— Vide "Judges' Chambers 
Praotioe." 

DIVORCE.— Browne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes:— With the Statutes, Rnles Fees 
and Forms relating thereto. Fourth Edition. (Including the 
Additional and Amended Rules, July, 1880.) By GEORGE 
BROWNE, Esq., Barrister-at-Law. Demy 8vo. 1880. U 4*. 

" The book 1b a clear, practical, and, so far as we have been able to test it, accurate 
exposition of divorce law and procedure." — Solicitors' Journal, 

Haynes.— Vide " Leading Cases." 

DOMICIL.— Dicey on the Law of Domicil as a branch 

of the Law of England, stated in the form of 

Rules.— By A. V. DICEY, B.C.L., Barrister-atLaw. Author 

of " Rules for the Selection of Parties to an Action." Demy 8vo. 

1879. 18*. 

" The praotitioner will find the book a thoroughly exact and trustworthy summary 
of the present state of the law."— Tfu Spectator. 

Phillimore's (Sir R.) Law of Domicil.— 8 vo. 1847. 9*. 

EASEMENTS.— Goddard's Treatise on the Law of 

Easements.— By JOHN LEYBOURN GODDARD, Esq., 

Barrister-at-Law. Seoond Edition. Demy 8vo. 1877. 16«. 

" The book is Invaluable : where the cases are silent the author has taken paina to 

ascertain what the law would be if brought into question."— Law Journal. 

" Nowhere has the subject been treated so exhaustively, and, we may add, so scientifi- 
cally, as by Mr. Goddard. We recommend it to the most careful study of the law student, 
as well as to the library or the practitioner."— Law Tknu. 

Innes' Digest of the English Law of Easements. 
— Second Edition. By Mr. Justice INNES, one of the Judges of 
Her Majesty's High Court of Judicature, Madras. Crown 8vo. 

1880. 4a. 
ECCLESIASTICAL LAW.— Dodd's Burial and other 

Church Fees and the Burial Act, 1880 :— With 
Notes. By J. THEODORE DODD, M.A., Barrister-at-Law. of 
Lincoln's Inn. Royal 12mo. 1880. (Nearly ready.) 

Phillimore's (Sir R.) Ecclesiastical Law. —.The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to end of 1 875. By Sib 
ROBERT PHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1878-76. 8J. 7«. 6a\ 

* # * The Supplement may be had separately, price it. 6d., sewed. 
ELECTIONS — Browne (G. Lathom.)— Vide " Registration." 

FitzGerald.— Vide "Ballot." 

Rogers on Elections, Registration, and Election 
Agency. — Thirteenth Edition, including Petitions and Muni- 
cipal Elections and Registration. Witb an Appendix of Statutes 
and Forms. By JOHN CORRIE CARTER, of the Inner Temple, 
Esq., and Midland Circuit, Barrister-at-Law. 12mo. 1880. 1/. 12«. 

" Petition has been added, setting forth the procedure and the decisions on that 
subject ; and the statutes passed since the lost edition are explained down to the 
Parliamentary Elections and Corrupt Practices Act (188oX"— 1%$ Timet. 

" We have no hesitation in commending the book to our readers as a useful and 
adequate treatise upon election law."— Solicitor*' Journal. 

" A book of loug standing and for information on the common law of elections, of 
which it contains a mine of extracts from and references to the older authorities, 
will always be resorted to." — Law Journal. 

ENGLAND, LAWS OF,— Bo wyer.— Vide " Constitutional Law." 

Broom and Hadley.— F«fo" Commentaries." 
%* All ttandard Law Works are kept in Stock, in taw calf and other bindinyt. 
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EQUITY, and Vide CHANCERY. 

Seton's Forms ot Decrees. Judgments, and 
Orders in the High Court or Justice and Courts 
of Appeal, having especial reference to the Chancery Division, 
with Practical Notes. Fourth Edition. By R. H. LEACH, Esq. 
Senior Registrar of the Chancery Division ; P. G. A. WILLIAMS 
of the Inner Temple, Esq. ; and the late H. W. MAT, Esq. ; suc- 
ceeded by JAMES EAST WICK, of Lincoln's Inn, Esq., Barristers- 
at-Law. 2 vols, in 8 parte. Royal 8vo. 1877—79. 42. 10*. 

* # * VoL II., Parts 1 and 2, separately, price each 11. 10a 
" The Editors of this new edition of £eton deserve much praise for what is almost, if 
not absolutely, an innovation in law books. In treating of any division of their subject 
thoy have put prominently forward the result of the latest decisions, settling the law 
so far as it is ascertained, thus avoiding much useless reference to older cases. . . . 
There can be no doubt that in a book of practice like Seton, it is much more important 
to be able to see at once what the law is than to know how it has become what it is ; 
and the Editors have evidently taken great pains to carry out this principle in pre- 
senting the law on each division of their labours to their readers." — The Time*. 

" Of all the editions of ' Seton' this is the best. ... We can hardly speak too 
highly of the industry and intelligence which nave been bestowed on the preparation 
of the notes." — Solicitor V Journal. 

" Now the book is before us complete ; and we advisedly say complete, because it 
has scarcely ever been our fortune to see a more complete law book than this. Exten- 
sivo in sphere, and exhaustive in treatise, comprehensive in matter, yet apposite in 
details, it presents all the features of an excellent work . . . The index, extend- 
ing over 378 pages, is a model of comprehensiveness and accuracy." — Law Journal. 

Smith's Manual of Equity Jurisprudence. — 
A Manual of Equity Jurisprudence for Practitioners and Students, 
founded on the Works of Story, Spence, and other writers, and on 
more than a thousand subsequent cases, comprising the Fundamental 
Principles and the points of Equity usually occurring in General 
Practice. By JOSIAH W. SMITH, B.C.L., Q.O. Thirteenth 
Edition. 12mo. 1880. 12s. 6c*. 

"There is no disguising the truth ; the proper mode to use this book is to learn its pages 
by heart."— law Magwtine and Review. 

" It will be found as useful to the practitioner as to the student.'— Solicitors' Journal. 

EXAMINATION GUIDES— Articled Clerks' Journal and 
Examiner. Edited by EDWARD HENSLOWE BED- 
FORD. Monthly, price 6d. Subscription payable in advance, 6*. 
per annum, post free, 
Bedford'^ Guide to the Preliminary Examina- 
tion for Solicitors.— Fourth Edition. 12mo. 1874. Net, ds. 
Bedford's Preliminary. — Containing the Questions and 
Answers of the Preliminary Examinations. Edited by E. H. 
BEDFORD, Solicitor (No. 15, May, 1871, to No. 48, July, 1879). 
(Discontinued.) Sewed, net, each, Is. 

Bedford's Digest of the Preliminary Examina- 
tion Questions, with the Answers. Second Edition. 

(In the press.) 
Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Net, 3s 
Bedford's Intermediate Examination Guide to 
Bookkeeping.— Second Edition. 12mo. 1875. Net,2s.6d. 
Bedford's Student's Guide to the Seventh Edi- 
tion of Stephen's New Commentaries on the 
Laws of England. Demy 8vo. 1879. 12s. 
" Here is a book which will be of the greatest service to students. It reduces the 
* Commentaries ' to the form of question and answer . . . We must also give 
the author credit, not only for his selection of questions, but for his answers thereto. 
These are models of fulness and conciseness, and lucky will be the candidate who can. 
hand in a paper of answers bearing a close resemblance to those in the work before 
us." — Law Journal. 

Bedford's Student's Guide to Smith on Con- 
tracts. Demy 8vo. 1879. 3a 6d. 
\* All standard Law works are kept m Stock, in law caff and other bindings. 
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EXAMINATION QUIDES.-Contf*«*d 

Bedford's Final Examination Digest : containing a 
Digest of the Final Examination Questions in matters of Law and 
Procedure determined by the Chancery, Queen's Bench, Common 
Pleas, and Exchequer Divisions of the High Court of Justice, and 
on the Law of Heal and Personal Property and the Practice of 
Conveyancing. In 1 vol. 8vo. 1879. 16*. 

" Will furnish students with a large armoury of weapons with which to meet the 
attacks of the examiners of the Incorporated Law Society." — Law Tism$. 

Bedford's Final Examination Guide to Bank- 
ruptcy.— Third Edition. 12mo. 1877. 6«. 

Bedford's Outline of an Action in the Chan- 
cery Division. 12mo. 1878. Net, 2s. 6d 

B ut 1 i n.— Vide « Articled Clerks." 

Dickson's Analysis of Blackstone's Commen- 
taries.— In Charts for the use of Students. By FREDERICK 
S. DICKSON. 4to. 10*. Qd. 

Haynes. — Vide "Leading Cases." 

Rubinstein and Ward.- Vide" Articled Clerks." 

Shearwood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations.— With Suggestions 

as to the books usually read, and the passages therein to which 

attention should be paid. By JOSEPH A. SHEAR WOOD, B.A., 

Esq., Barri8ter-at-law, Author of " A Concise Abridgment of the 

Law of Real Property," &c. Demy 8vo. 1879. 5*. 6d. 

" A work whioh will be very acceptable to candidates for the various examinations, 

any student of average intelligence who conscientiously follows the path and obeys the 

instructions given him by the author, need not fear to present himself as a candidate 

for any of the examinations to which this book Is intended as a guide." — Law Journal. 

EXECUTORS.— Macaskie's Treatise on the Law of 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persons. By STUART MA- 
CASKIE, of Gray's Inn, Esq., Barrister-at-Law. (Nearly ready.) 
Williams' Law of Executors and Adminis- 
trators.— By the Rt. Hon. Sir EDWARD VAUGHAN 
WILLIAMS, late one of the Judges of Her Majesty's Court of 
Common Pleas. Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8vo. 1879. SI. 16*. 

"A treatise which occupies a unique position and which is recognised by the 

Bench and the profession as having paramount authority in the domain of law with 

which it deals. — Law Journal. 

EXECUTORY DEVISES.— Fearne.—Fufe "Contingent Remainders." 

FACTORY ACTS.— Notcutt's Law relating to Factories 
and Workshops, with Introduction and Ex- 
planatory Notes. Second Edition. Comprising the Factory 
and Workshop Act, 1878, and the Orders o f the Secretary of State 
made thereunder. ByGEO.JARVIS NOTCUTT, Solicitor, formerly 
of the Middle Temple, Esq., Barrister-at-Law. 12mo. 1879. 9s. 
" The task of elucidating the provisions of the statute is done in a manner that 

leaves nothing to be desired." — Birmingham Daily Qanette. 

FARM, LAW OF.— Addison ; Cooke.— Vide "Agricultural Law." 

Dixon's Law Of the Farm. — A Digest of Cases connected 

with the Law of the Farm, and including the Agricultural Customs of 

England and Wales. Fourth Edition. (Including the " Ground Game 

Act, 1880.") By HENRY PERKINS, Esq., Barrister-at-Law and 

Midland Circuit. Demy 8vo. 1879. 11. 6«. 

M It in impossible not to be struck with the extraordinary research that must have been 
used in the compilation of such a book as this."— Law Journal. 

* # * All standard Law Works are kept in Stock, in law coif and other binding*. 
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FINAL EXAMINATION DIGEST.- Bedford.— Vide "Examination 
Guides." 

FIXTURE8.-Amos and Ferard on Fixtures.- Second 

Edition. Royal 8vo. 1847. • 16*. 

FOREIGN JUDGMENTS.— Plggotfs Foreign Judgments, 

their effect in the English Courts, the English 

Doctrine, Defences, Judgments in Rem, 

Status.— By F. T. PIGGOTT, M.A^ LL.M., of the Middle 

Temple, Eaq., Barrister-at-Law. Royal 8vo. 1879. 15*. 

" A naeful and well-timed volume."— Lau Magagfns. Au*u«t 1879. 

"Mr. Plggott writes under ■trong conviction, bat he 1b always careful to net his 

argument* on authority, and thereby adds considerably to the Talne of his handy Toiume. " 

Lam Magwnnt and Jfevfcw, November, 1879. 

FORMS.— Archibald.— Fide "Judges' Chambers Practice." 

Chitty'8 Forms of Practical Proceedings in 
the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Jus- 
tice: with Notes containing the Statutes, Rules and Practice 
relating thereto. Eleventh Edition, By THOS. WILLES 
CHITTY, Ejq. Demy 8vo. 1879. II 18*. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chancery Division of the High Court and of the 
Courts of Appeal Being the Third Edition of " Daniell's Chancery 
Forms." By WILLIAM HENRY UPJOHN, Esq., Student and 
Holt Scholar of Gray's Inn, &c, Ac. Demy 8vo. 1879. 2L 2s. 

" Mr. Upjobn has restored the volume of Chancery Forms to the place it held before 
the recent changes, as a trustworthy and complete collection of precedent*."— Soficitorx' 
Journal. 

'* We have had this work In practical use for some weeks, and so careful is the noting 
up of the authorities, so clearly and concisely are the notes expressed, that we have found 
it of as much value as the ordinary text books on the Judicature Acts. It win be as use- 
ful a work to practitioners at Westminster as it will be to those in Lincoln s Inn."— Za* 
Times. 

FRENCH COMMERCIAL LAW.-Goi rand- Vide Commercial Law.'' 

HIGHWAYS -Baker's Law of Highways in England 

and Wales, including Bridges and Locomotives. Comprising 

a succinct code of the several provisions under each head, the 

statutes at length in an Appendix ; with Notes of Cases, Forms, 

and copious Index. By THOMAS BAKER, of the Inner Temple, 

Esq., Barrister-at-Law. Royal 12mo. 1880. 15s. 

"This is distinctly a well-planned book, and cannot fail to be useful, not only to 

lawyers, but to those who may be locally engaged in the management of highways." — 

Law Journal. 

" The general plan of Mr. Baker's book is good. He groups together condensed 
statements of the effect of the provisions of the different Highway Acts relating to 
the same matter, giving in all cases references to the sections, which are printed in 
full in the appendix. To each condensed section, or group of sections, he appends a 
note, stating concisely the effect of the decisions."— Solicitors' Journal, November IMA, 

18fc0. 
" The work is clear, concise, and correct."— Law Times, Oct. 2, 1880. 

Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; together with the Lighting Act, 1833. By GEO. 
F. CHAMBERS, Esq., Barrister-at-Law. Imperial 8vo. 1878. 1 8#. 
Shelford's Law of Highways, including the General 
Highway Acts for England and Wales, and other Statutes, with 
copious Notes and Forms. Third Edition. With Supplement by C. 
MANLEY SMITH, Esq. 12mo. 1865. 15s. 

* # * All standard Law Work* are kept in Stock, in law calf and other bindingt. 
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INCLOSURES.— Vide "Commons." 

INDIAN LAW — Norton's Leading Cases on the Hindu 
Law of Inheritance.— 2 vols. Royal 8vo. 1870-71. 

Net, 22. 10«. 

INJUNCTIONS.— Seton—Fto "Equity." 

INSURANCE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MAOLAOHLAN, Eeq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1877. 82. 

•• Aj a text book, • Arnould ' Is now all the practitioner can want, and we congratulate 

the editor upon the skill with which he has incorporated the new decisions."--- ham Time*. 

Hopkins' Manual of Marine Insurance.— 8vo. 
1867. 18*. 

Lowndes' The Law of Marine Insurance. — 
By RICHARD LOWNDES. Author of " The Admiralty Law 
of Collisions at Sea," "The Law of General Average." Demy 
8vo. (In ike press.) 

INTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law.— Delivered in the Middle Temple Hall to the 
Students of the Inns of Court, by SHELDON AMOS, M.A., Pro- 
feasor of Jurisprudence (including International Law) to the Inns 
of Court, &c. Royal 8vo. 1874. 10*. 6(2. 

Calvo's Le Droit International Theorique et 
Pratique Precede d'un Expose Historique 
des Progres de la Science du Droit des Gens. 
Troisieme Edition. Par M. CHARLES CALVO. 8 vols. Royal 8vo. 
VoL L 1880. Net, lot. 

Dicey.— Vide "Domicil." 

Kent's International Law. — Kent's Commentary on 

International Law. Edited by J. T. ABDY, LL.D. f Judge of 

County Courts. Second Edition. Revised and brought down to 

the present time. Crown 8vo. 1878. 10*. 6(2. 

" Altogether Dr. Abdy has performed his task in a manner worthy of hit reputation. 

His book will be useful not only to Lawyers and Law Students, for whom it was primarily 

intended, out also to laymen."— £oefctior«' Journal. 

Levi's International Commercial Law. — Being the 

Principles of Mercantile Law of the following and other Countries 

— viz. : England, Ireland, Scotland, British India, British Colonies, 

Austria, Belgium, Brazil, Buenos Ayres, Denmark, France, Germany, 

Greece, Hans Towns, Italy, Netherlands, Norway, Portugal, Prussia, 

Russia, Spain, Sweden, Switzerland, United States, and Wurtemberg. 

By LEONE LEVI, Esq., F.S.A., F.S.S., Barrister-at-Law, <kc. 

Second Edition. 2 vols. Royal 8vo. 1868. 11. 15s. 

Vattel's Law of Nations.— By JOSEPH OHITTY, Esq. 

Royal 8vo. 1884. 12. 1«. 

Wheaton's Elements of International Law: 

Second English Edition. Edited with Notes and Appendix ox 

Statutes and Treaties, bringing the work down to the present time. 

By A. C. BOYD, Esq., LL.B., J.P., Barrister-at-Law. Author of 

" The Merchant Shipping Laws." Demy 8vo. 1880. 12. 10*. 

u Mr. Boyd, the latest editor, has added many useful notes ; he has Inserted in the 

Appendix pnblio documents of permanent value, and there is the prospect that, as edited 

by Mr. Boyd, Mr. Wheaton's volume will enter on a new lease of ufe.*'— Th* Timet. 

44 Both the plan and execution of the work before us deserves commendation. . . . 
The text of wheaton is presented without alteration, and Mr. Dana's numbering of the 
sections is preserved. Mr. Boyd's notes, which are numerous, original, and copious, are 
conveniently interspersed throughout the text ; but they are in a distinct tyoe, and 
therefore the reader always know» whether he is reading Wheaton or Boyd. The 
Index, which could not have been compiled without much thought and labour makes the 
book handy for reference."— ioie Journal. 

** Students who require a knowledge of Wheaton's text will find Mr. Boyd's volume 
very oouvenient."<-£«N0 Magamno. 

JOINT OWNERSHIP- Foster.— Fide " Real Estate." 
* # * A U ttundard Law Workt are kept in Stock, in law calf and other bitvdinge. 
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JOINT STOCKS.— Palmer.— Pfcfe "ConYeyandng" and "Company 
Law." 

Thring's (SirH.) Joint Stock Companies' Law. — 
The Law and Praotioe of Joint Stock and other Companies, including 
the Companies Acta, 1862 to 1880, with Notes, Orders, and Kales in 
Chancery, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Administer- 
ing, and Winding-up a Company ; also the Partnership Law Amend- 
ment Act, The life Assurance Companies Acts, and other Acts 
relating to Companies. By Sib HENRY THRING, K.C.B., The 
Parliamentary Counsel. Fourth Edition. By G. A. R. FITZ- 
GERALD, Esq., M.A., Barrister-at-Law, and late Fellow of St. 
John's College, Oxford. Demy 8vo. 1880. 11. 5s. 

"'Hiis, m the work of the original draughtsman of the Companies' Act of 186 J, and 
well-known Parliamentary couneal, Sir Henry Taring is naturally the highest authority 
on the subject."— The Times. 

" One of its most valuable features is its collection of precedents of Memoranda and 
Articles of Association, which has, in this Edition, been largely increased and im- 
proved."— Zaw Journal, October 80, 1880. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical Instructions for the Formation and Management of Joint 
Stock Companies. Sixth Edition. 12mo. 1878. Net, 2*. 6cf. 

JUDGES' CHAMBERS PRACTICE— Archibald's Forms of 
Summonses and Orders, with Notes for use at Judges' 
Chambers and in the District Registries. By W. F. A. ARCHI- 
BALD, MJL, of the Inner Temple, Barrister-at-Law. Royal 12mo. 

1879. 12*. 6d. 

" The work is done most thoroughly and yet concisely. The practitioner will find 
plain directions how to proceed in all the matters connected with a common law 
action, interpleader, attachment of debts, mandamus, injunction — indeed, the whole 
jurisdiction of the common law divisions, in the district registries, and at Judges' 
chambers."— Law Times. 

" A clear and well-digested vade mecum, which will no doubt be widely used by the 
profession."— Low Magazine. 

JUDGMENTS,— Piggott.— Fw& "Foreign Judgments." 

Walker's Practice on Signing Judgment in 
the High Court of Justice. With Forms. By H. H. 
WALKER, Esq., of the Judgment Department, Exchequer Division. 

Crown 8vo. 1879. 4*. 6d. 

"The book undoubtedly meets a want, and furnishes information available for almost 
every branch of practice." 
" We think that solicitors and their clerks will find it extremely useful. "—Lav Journal. 

JUDICATURE ACTS.— Ilbert's Supreme Court of Judi- 
cature (Officers) Act, 1879 ; with the Rules of Court and 
Forms, December, 1879, and April, 1880. With Notes. By 
COURTENAY P. ILBERT, Esq., Barrister-at-Law. Royal 12mo. 

1880. 6«. 

{In limp leather, 9*. 6d.) 

* # * A LABOE PAPEE Edition (for marginal notes). Royal 8vo. 8s. 

The above forms a Supplement to " Wilson's Judicatvre Acts" 

Morgan.— Fide "Chancery." 

Stephen's Judicature Acts 1873, 1874, and 1878, 
consolidated. With Notes and an Index. By Sir JAMES 
FITZJAMES STEPHEN, one of Her Majesty's Judges. 12mo. 
1875. 4*. 6d. 

* # * A U standard Law Works are kept in Stock, in law calf and other bindings. 
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JUDICATURE ACTS .-Ctotfwwsi. 

Swain's Complete Index to the Rules of the 
Supreme Court, April, I88O, and to the Forms (uniform 
with the Official Rules and Forms). By EDWARD SWAIN. 
Imperial 8vo. 1880. Net, le. 
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An almost indispensable addition to the recently issued rules."— Solicitor*' 
Journal, May 1, 1880. 

Wilson's Supreme Court of Judicature Acts 
Appellate Jurisdiction Act, 1876, Rules of 
Court and Forms. With other Acts, Orders, Rules and 
Regulations relating to the Supreme Court of Justice. With 
Practical Notes and a Copious Index, forming a Complete Guidb 
to the New Practice. Second Edition. By ARTHUR WIL- 
SON, of the Inner Temple, Barrister-at-Law. (Assisted by 
HARRY GREENWOOD, of Lincoln's Inn, Barrister-at-Law, 
and JOHN BIDDLE, of the Master of the Rolls Chambers.) 
Royal 12mo. 1878. (pp. 726.) 18*. 

(In limp leather for ike pocket, 22s. 6d.) * 

*«* A large papeb Edition OF the abovb (for marginal notes). Royal 8vo. 

1878. (In limp leather or caff, 80*.) 11. 5«. 

" As retards Mr. Wilson's notes, we can only say that they are indispensable to the 
proper understanding of the new system of procedure. They treat the principles upon 
whioh the alterations are based with a clearness and breadth of view which have never 
been equalled or even approached by any ether commentator." — Solicitors' Journal. 

" Mr. Wilson has bestowed upon this edition an amount of industry and care whioh 

the Bench and the Profession will, we are sure, gratefully acknowledge A 

conspicuous and important feature in this second edition is a table of oases prepared by 
Mr. Biddle, in which not only are cases given with references to two or three reports, but 

every place in which the cases are reported. Wilson's ' Judicature Aots ' 

is now the latest and we think it is the most convenient of the works of the same class. 
The practitioner will find that it supplies all his wants. "—Law Timet. 

JURISPRUDENCE.— Phillimore's (J. G.) Jurisprudence.— 
An Inaugural Lecture on Jurisprudence, and a Lecture on Canon 
Law, deliv ered at the Hall of the Inner Temple, Hilary Term, 1851. 
By J. G. PHILUMORE, Esq., Q.C. 8vo. 1851. Sewed. 8*. &*. 

Piggott. — Vide " Foreign Judgments.*' 
JUSTINIAN, INSTITUTES OF.-Cumin.— Vide "Civil Law." 
Rueag's Student's " Auxilium" to the Institutes 

of Justinian. — Being a complete synopsis thereof in the form 
of Question and Answer. By ALFRED HENRY RUEGG, of the 
Middle Temple, Barrister-at-Law. Post 8vo. 1879. 6*. 

" The student will be greatly assisted in clearing and arranging his knowledge by a 
work of this kind."— Lav Journal. 

JUSTICE OF THE PEACE.— Burn's Justice of the Peace 
and Parish Officer. — Edited under the Superintendence 
of JOHN BLOSSETT MAULE, Esq., Q.C. The Thirtieth Edition. 
VoL I., containing "Abatement " to " Dwellings for Artisans." VoL 
II., "Easter Offering" to "Hundred." Vol. TIL, "Indictment" 
to "Promissory Notes." VoL IV., "Poor." VoL V., "Quo 
Warranto" to "Wreck." Five large vols. 8vo. 1869. (Published 
at 71. 7s.) Net, 2L 2s. 

p a l e y.— Vide " Convictions." 

Stone's Practice for Justices of the Peace, Justices" 
Clerks and Solicitors at Petty and Special Sessions. With Forms. 
Ninth Edition. {In preparation.} 

• # * All standard Law Works are kept in Stock, in law calf and other binding* 
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JUSTICE OF THE PEACE.-***""!. 

Wigram's The Justices* Note Book. By W. KNOX 

WIGRAM, Esq., Barrister-at-Law, J.P. Middlesex. Second 

Edition. Royal 12mo. {In the press.) 

" We have nothing bat pralte for the book, which is a Justice*' royal road to knowledge, 

and ought to lead them to a more accurate acquaintance with their duties than many of 

them hare hitherto possessed."— Solicitor*' Journal. 

" Thia ia altogether a capital book. Mr. Wigram la a good lawyer and a good 
justices' lawyer. —Law Journal. 
" We can thoroughly recommend the volume to magistrates."— Law Timet. 

LAND TAX.— Bourdin'8 Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUR- 
DIN, of the Inland Revenue Office, Somerset House (late Registrar 
of Land Tax). Second Edition. Crown 8vo. 1870. 4#. 

LANDLORD AND TENANT.— Woodfall's Law of Landlord 
and Tenant. — A Practical Treatise on the Law of Landlord 
and Tenant, with a full Collection of Precedents and Forms of 
Procedure. Twelfth Edition. Containing an Abstract of Leading 
Propositions, and Tables of certain Customs of the Country. By 
J. M. LELY, of the Inner Temple, Esq., Barrister-at-Law. Royal 
8vo. 1881. {Nearly ready.) 

" The editor hat expended elaborate industry and systematic ability in making the 

work aa perfect as possible."— Softdtor*' Journal. 

LANDS CLAUSES ACTS.-Jepson's Lands Clauses Con- 
solidation Acts j with Decisions, Forms, and Table of Costs. 
By ARTHUR JEPSON, of Lincoln's Inn, Esq., Barrister-at-Law. 
Demy 8vo. 1880. 18*. 

" The work concludes with a number of forms and a remarkably good index." — 
Law Times. 

" As far as we have been able to discover, all the decisions have been stated, and 
the effect of them correctly given." — Law Journal. 

" We have not observed any omissions of cases of importance, and the ourport 
of the decisions we have examined is fairly well stated. The costs under the Acts 
are given, and the book contains a large number of forms, which will be found 
useful."— Solicitors' journal, October 23rd, IH80. 

44 cannot fail to prove of great utility to the practitioner."— Law Magazine, Nov. 1880. 

LAW, GUIDE TO.— A Guide to the Law: for General Use. 

By a Barrister. Twenty-third Edition. Crown 8vo. 1880. 

Net, 3*. 6U 
" Within a marvellously small compass the author has condensed the main provi- 
sions of the law of England, applicable to almost every transaction, matter, or thing 
incidental to the relations between one individual and another." 

LAW LIST.— Law List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &c, in England 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts ; Metropolitan and Stipendiary 
Magistrates, Law and Public Officers in England and the Colonies, 
Foreign Lawyers with their English Agents, Sheriffs, Under-Sheriffs, 
and their Deputies, Clerks of the Peace, Town Clerks, Coroners, &c, 
Ac, and Commissioners for taking Oaths, Conveyancers Practising 
in England under Certificates obtained in Scotland. So far as 
relates to Special Pleaders, Draftsmen, Conveyancers, Solicitors, 
Proctors and Notaries. Compiled by WILLIAM HENRY 
COUSINS, of the Inland Revenue Office, Somerset House, 
Registrar of Stamped Certificates, and of Joint Stock Companies, 
and Published by the Authority of the Commissioners of Inland 
Revenue. 1880. {Net cash, 9s.) 10s. 6d. 
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LAW REPORTS. — A large Stock of second-hand Reports. Prices 
on application. 

LAWYER'S COMPANION.— Vide "Diary/' 

LEADINQ CASES.— Hay nes' Student's Leading Cases. 
Being some of the Principal Decisions of the Courts in Constitutional 
Law, Common Law, Conveyancing and Equity, Probate, Divorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN F. HAYNES, LL.D., Author of "The Practice of the 
Chancery Division of the High Court of Justice," " The Student's 
Statutes," &c. Demy 8vo. 1878. 10s. 

" We consider Mr. Haynes' book to be one of a very praiseworthy class ; and we may 

say also that its editor appears to be a competent man. He can express himself with 

clearness, precision, and terseness."— SoUcitort' Journal. 

" Will prove of great utility, not only to Students, bat Practitioners. The Notes are 

dear, pointed and concise."— Law timet. 
" We think that this book will supply a want .... the book is singularly well 

arranged for reference. "— Law Journal. 

Shirley's Leading Cases made Easy. A Selection 
of Leading Cases in the Common Law. By W. SHTRLEY SHIR- 
LEY, MA., Esq., Barrister-at-Law, North-Eastern Circuit. Demy 
8vo. 1880. 14*. 

" The selection is very large, though all are distinctly 'leading oases,' and the notes 

are by no means the least meritorious part of the work." — Law Journal. 
" Mr. Shirley writes well and clearly, and evidently understands what he is writing 

about."— Law Timet. 

LEGACY DUTIES - Vide " Taxes on Succession." 

LEXICON.— Vide " Dictionary." 

LIBEL AND SLANOER.-Odgers on Libel and Slander.— 
A Digest of the Law of Libel and Slander, with the Evidence, Pro- 
cedure and Practice, both in Civil and Criminal Cases, with 
Precedents of Pleadings. By W. BLAKE ODGERS, M.A, LL.D., 
Barriater-at-Law, of the Western Circuit. Demy 8vo. (Nearly ready.) 

LIBRARIES AND MUSEUMS.— Chambers' Public Libraries 
and Museums and Literary and Scientific 
Institutions generally, a Digest of the Law 
relating to. Second Edition. By G. F. CHAMBERS, of the 
Inner Temple, Barriater-at-Law. Imperial 8vo. 1879. 8s. 6(2. 

LICENSING.— Lely and Foul Res' Licensing Acts, 
1828, 1869 1872, and 1874; Containing the Law of the 
Sale of Liquors by Retail and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULKES, Esqrs., Barristera-at-Law. Royal 12mo. 1874. St. 
*• The notes are Mnsible and to the point, and give evidence both of care and know- 
ledge of the subject"— «Wfc*or«' Journal. 

LIENS.— Cavanagh.— Fiefe "Money Securities." 

LIFE ASSURANCE.— Scratchley's Decisions in Life As- 
surance Law, collated alphabetically according to the point 
involved ; with the Statutes. Revised Edition. By ARTHUR 
SCRATCHLEY, M.A., Barrister-at-Law. Demy 8vo. 1878. 5*. 

LOCKE ICING'S ACTS.— Cavanagh.— Vide "Money Securities." 
LUNACY.— Elmer's Practice in Lunacy.— The Practice in 
Lunacy under Commissions and Inquisitions, with Notes of Cases 
and Recent Decisions, the Statutes and General Orders, Forms and 
Costs of Proceedings in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8vo. 1877. 21*. 

MAGISTERIAL LAW.— Burn.— Vide M Justice of the Peace." 

Learning & Cross.— Pritchard.— Vide "Quarter Sessions." 
Wigram.— Vide " Justice of the Peace." 

* * A U atandard Law Work* art kept in Stock, in law calf and other bindings. 
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MANDAMUS. — Tapping on Mandamus. — The Law and 
Practice of the High Prerogative Writ of Mandamus as it obtains 
both in England and Ireland. Royal 8vo. 1848. Net, 1/. Is. 

MARINE INSURANCE.— Vide " Insurance." 

MARITIME COLLISION.-Lowndes.- Marsden.— Vide "Col- 
lision." 
MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Jurisdiction, Process,Practice, and Mode of Plead- 
ing in Ordinary Actions in the Mayor's Court, London (commonly called 
the "Lord Mayor's Court"). Founded on Brandon. By GEORGE 
CANDY, Esq., Barrister-at-Law. Demy 8vo. 1879. 14*. 

"The 'ordinary* practice of the Court is dealt with in its natural order, and is 
simply and clearly stated."— Law Journal. 
MERCANTILE LAW — Boyd.— Fta "Shipping." 
Russell.— Vide "Agency." 

Smith's Compendium of Mercantile Law.— -Ninth 

Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 

one of Her Majesty's Counsel. Royal 8vo. 1877. 12. 18s. 

•* We can safely aay that, to the practising Solicitor, few books will be found more 

useful than the ninth edition of ' Smith's Mercantile Law.' "—Late Magazine. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Royal 8vo. 1868. 12. 18s. 

METROPOLIS BUILDING ACTS— Woolrych's Metropolis 
Building Acts, with Notes, Explanatory of the Sections and 
of the Architectural Terms contained therein. Second Edition. By 
NOEL H. PATERSON, M.A., Esq., Barrister-at-Law. 12mo. 
1877. 8s. 6<L 

MINES.— Rogers' Law relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland; 
with a Summary of the Laws of Foreign States, &c. ' Second 
Edition Enlarged. By ARUNDEL ROGERS, Esq., Judge of 
County Courts. 8vo. 1876. XL 11*. 6d. 

"The vol d me will prove invaluable as a work of legal reference.*'— The Mining Journal. 

MONEY SECURITIES.— Cavanagh's Law of Money Secu- 
rities. — In Three Books. I. Personal Securities. IL Securities 
on Property. III. Miscellaneous; with an Appendix containing the 
Crossed Cheques Act, 1876, The Factors Acts, 1828 to 1877, Locke 
King's, and its Amending Acts, and the Bills of Sale Act, 1878. By 
CHRISTOPHER CAVANAGH,B.A.,LL.B. (Lond.), of the Middle 
Temple, Esq., Barrister-at-Law. In 1 vol. Demy 8vo. 1879. 21s. 
11 An admirable synopsis of the whole law and practice with regard to securities 

of every sort We desire to accord it all praise for its completeness 

and general accuracy ; we can honestly say there is not a slovenly sentence from 
beginning to end of it, or a single case omitted which has any material bearing, on 
the subject." — Saturday Review. 

" We know of uo work which embraces so much that is of every-day importance, nor 
do we know of any author who shows more familiarity with his subject The book is 
one which we shall certainly keep near at hand, and we believe that it will prove a 
decided acquisition to tne practitioner."— Law Times. 

" The author has Hie gift of a pleasant style ; there are abundant and correct 
references to decisions of a recent date. An appendix, in which is embodied the - 
full text of several important statutes, adds to the utility of the work as a book of 
reference ; and there is a good index." — Solicitors' Journal. 

MORTGAGE.— Coote's Treatise on the Law of Mort- 
gage. — Fourth Edition. Thoroughly revised. By WILLIAM 
WYLLYS MACKESON, Esq., one of Her Majesty's Counsel. 
Royal 8vo. 1880. (Nearly ready.) 

MORTMAIN.— Rawlinson's Notes on the Mortmain 
Acts ; shewing their operation on G ifts, Devises and Bequests for 
Charitable Uses. By JAMES RAWLINSON, Solicitor. Demy8vo. 
1877. Interleaved Net, 2s. 64. 

%* All standard Law Works are kept in Stock, in law calf and other bindings. 
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NAVY.— Thring's Criminal Law of the Navy, with an 
Introductory Chapter on the Early State and Discipline of the Navy, 
the Rules of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THRING, of the Middle Temple, Barrister-at-Law, 
late Commissioner of Bankruptcy at Liverpool, and C. E. G-IFFORD, 
Assistant- Paymaster, Royal Navy. 12mo. 1877. 12a. 6d. 

"In the new edition, the procedure, naval regulations, forms, and all matters con- 
nected with the practical administration of the law have been classified and arranged by 
Mr. Oifford, so that the work U in every way useful, complete, and up to date."— Naval 
and Military Gaxette. 

NEGLIGENCE — Smith's Treatise on the Law of 
Negligence, with a Supplement containing "The Employers' 
Liability Act, 1880," with an Introduction and Notes. By HORACE 
SMITH, B.A., of the Inner Temple, Esq., Barrister-at-Law, Editor 
of "Roscoe's Criminal Evidence," &c. Demy 8vo. 1880. 10*. QcL 
"The author occasionally attempts to criticize, as well as to catalogue, decisions, 
thus really helping lawyers, who rarely consult law books, except whon some ques- 
tion demanding a consideration of conflicting authorities has to be settled." — The 
Times, September 8, 1880. 

" Mr. Smith goes systematically through the leading exemplars of each of the 
classes enumerated above, adding illustrations from many decided cases, his com- 
ments on which are invariably intelligent and valuable."— Saturday Review, October 
10, 1880. 

"The author has performed his task with Judgment and skill. . . . A good 
indox is very valuable, and the book appears to us to be excellent in that respect." — 
Solicitors' Journal, June 12, 18-0 

" Written in a lucid and interesting style, and presenting a complete view of the 
whole subject."— Daily Cftronicle. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 

on the Trial of Actions at Nisi Prius.— Fourteenth 

Edition, By J OHN DAY, one of Her Majesty's Counsel, and 

MAURICE POWELL, Barrister-at-Law. Royal 12mo. 1879. 21 

(Bound in one thick volume calf or circuit, 5*., or in two convenient volt. 

calf or circuit, 9«. net, extra.) 

"The task of adapting the old text to the new procedure was one requiring much 

patient laboui, careful accuracy, and conciseness, a« well as discretion in the omission of 

matter obsolete or unnecessary. An examination of the balky volume before as affords 

good evidence of the possession of these qualities by the present editors, and we feel sure 

that the popularity ox the work will continue onabated under their conscientious care."— 

Law Maganne. 

Selwyn's Abridgment of the Law of Nisi 
Prius.— Thirteenth Edition. By DAVID KEANE, Q.C., 
Recorder of Bedford, and CHARLES T. SMITH, M. A., one of the 
Judges of the Supreme Court of the Cape of Good Hope. 2 vols. 
Royal 8vo. 1869. {Published at 21. Us.) Net, 11 

NOTANDA.— Vide " Digests." 

NOTARY.— Brooke's Treatise on the Office and Prac 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., P.S.A., 
of Lincoln's Inn, Barrister-at-Law. 8vo. 1876. 1& U. 

NUISANCES.— FitzGerald.— Vide "Public Health." 

OATHS.— Braithwaite's Oaths in the Supreme Court 
Of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Court of Judicature in England. 
Part I. containing practical information respecting their Appoint- 
ment, Designation, Jurisdiction, and Powers ; Part II. comprising a 
collection of officially recognised Forms of Jurats and Oaths, with 
Explanatory Observations. By T. W. BRAITHWAITE, of the 
Record and Writ Clerks' Office. Fcap. 8vo. 1876. 4«. 6d. 

" The work will, we doubt not, become the recognised guide of commissioners to 

ad minister oaths. "—Solicitor*' Journal. 

PAHTITION.-Foster.— Vide " Real Estate." 

•»• A U standard Law Works are kept in Stock, in law calf and other bindings. 
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PARTNERSHIP.— Pollock's Digest of the Law of Part- ' 

nership. — Second Edition, with Appendix, containing an anno- 
tated reprint of the Partnership Bill, 1880, as amended in Committee. 
By FREDERICK POLLOCK, of Lincoln's Tnn, Esq., Barrister-at- 
Law. Author of " Principles of Contract at Law and in Equity." 

Demy 8vo. 1880. 8*. 6d. 

" Of the execution of the work, we can speak in terms of the highest praise. The 
language is simple, concise, and clear; and the general propositions may bear com- 
parison with those of Sir James Stephen."— Low Magazine. ' 

" Mr. Pollock's work appears eminently satisfactory . . . the book is praise- 
worthy in design, scholarly and complete in execution.' — Saturday Review. 

PATENTS. — Hindmarch's Treatise on the Law rela- i 

ting to Patents— 8vo. 1846. 12. is. 

Johnson's Patentees' Manual ; being a Treatise 
on the Law and Practice of Letters Patent, \ 

especially intended for the use of Patentees 
and Inventors.— By JAMES JOHNSON, Barrister-at-Law, 
and J. H. JOHNSON, Solicitor and Patent Agent. Fourth Edition. 
Thoroughly revised and much enlarged. Demy 8vo. 1879. 10c 6d. 
" A ▼cry excellent manual." — Xow Times. 

M The authors hare not only a knowledge of the law, but of the working of the law. Be- 
sides the table of cases there is a copious index to subjects. "—Law Journal. I 

Thompson's Handbook of Patent Law of all 

Countries.— Third Edition, revised. Bv WM. P. THOMPSON, 

C.E., Head of the International Patent Office, LiverpooL 12mo. 

1878. Net, 2s. 6<L 

PERSONAL PROPERTY.— Smith.— Fide " Real Property." 

PETITIONS— Palmer.— Vide " Conveyancing." 
Rogers.— Vide " Elections." 

POOR LAW.— Davis* Treatise on the Poor Laws.— Being 
VoL IV. of Burns' Justice of the Peace. 8vo. 1869. U 11*. 64. 

POWERS.— Farwell on P ow ers. — A Concise Treatise on 

Powers. By GEORGE FARWELL, B.A., of Lincoln's Inn, Esq., 

Barrister-at-Law. 8vo. 1874. 1/. la. 

M We recommend Mr. FarwelTs book as containing within a small compass what would 

otherwise have to be sought out in the pages of hundred* of confusing reports.* — The Law. 

PRINCIPAL AND AGENT.— Petgrave's Principal and 
Agent. — A Manual of the Law of Principal and Agent. By 
E. C. PETGRAVE, Solicitor. 12mo. 1857. 7s. 6d. 

Petgrave's Code of the Law of Principal and 
Agent, with a Preface. By E. 0. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Net, tewed, 2s. 

PRIVY COUNCIL. — Finlason's History, Constitution, 
and Character of the Judicial Committee of 
the Privy Council, considered as a Judicial Tribunal, 
especially in Ecclesiastical Cases, with special reference to the right 
and duty of its members to declare their opinions. By W. F. 
FINLASON, Barrister-at-Law. Demy 8vo. 1878. 4s. 6a\ 

Lattey's Handy Book on the Practice and Pro- 
cedure before the Privy Council.— By ROBERT 
THOMAS LATTEY, Attorney of the Court of Queen's Bench, 
and of the High Court of Bengal 12mo. 1869. 6«. 

PROBATE. — Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentious Business, with the Statutes, Rules, Fees, and 
Forms relating thereto. By GEORGE BROWNE, Esq., Barrister- 
at-Law, late Recorder of Ludlow. 8vo. 1873. 11. Is. 

" A cursory glance through Mr. Browne's work shows that it has been compiled with 

more than ordinary care and intelligence. We should consult it with every confidence." 

—Law Times. 

* * All standard Law Works are kept in Stock, in law calf and other bindings. 
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PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment.— With Notes of 1073 leading Cases. Various official 
documents ; precedents of By-lawB and Regulations. The Statutes 
in full. A Table of Offences and Punishments, and a Copious 
Index. Seventh Edition, enlarged and revised, with Supplement 
containing new Local Government Board By-Laws in full. Imperial 
8vo. 1875-7. 1Z. 8«. 

* # * The Supplement may be had separately, price 9«. 

FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts. — The Law relating to Public 
Health and Local Government, as contained in the Public Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the ExistingLaw,with reference to the Cases, <fec; together with a Sup- 
plement containing "The Rivers Pollution Prevention Act, 1876." 
With Explanatory Introduction, Notes, Cases, and Index. By 
G. A. R. FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 
1876. 1Z. Is. 

" A copious and well-executed analytical index completes the work, which we can 
confidently recommend to the officers and members of sanitary authorities, and all 
interested in the subject matter of the new Act."— Law Magazine and Review. 

" Mr. FitzGerald comes forward with a special qualification for the task, for he was 
employed by the Government in the preparation of the Act of 1875 ; and, as he himself 
says, has necessarily, for some time past, devoted attention to the law relating to 
public health and local government." —Law Journal. 

PUBLIC MEETINGS.— Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them ; and as to the Duties of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, &c, to which is added a Digest 
of Reported Cases. By GEORGE F. CHAMBERS, Esq., Bar- 
rister-at-Law. 12mo. 1878. Net, 2*. 6a\ 

QUARTER SESSIONS.— Leeming & Cross's General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Deputy-Chairman of Quarter Sessions, and H. F. 
THURLOW, of the Inner Temple, Esq., Barrister-at-Law. 8vo. 
1876. U if. 

" The present editors appear to have taken the utmost pains to make the volume 

complete, and, from our examination of it, we can thoroughly recommend it to all 

interested in the practice of quarter sessions." — Law Times. 

Pritchard's Quarter Sessions.— The Jurisdiction, Prac- 
tice and Procedure of the Quarter Sessions in Criminal, Civil, and 
Appellate Matters. By THOS. SIRRELL PRITCHARD, of the 
Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 
1875. . x 2L2s. 

" Wo can confidently say that it is written throughout with clearness and intelli- 
gence, and that both in legislation and in case law it is carefully brought down to the 
most recent date."— Solicitor i Journal. 

RAILWAYS.— Browne and Theobald's Law of Rail- 
ways. By J. H. BALFOUR BROWNE, of the Middle Temple, 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
of the Inner Temple, Esqrs., Barristers-at-Law. (Nearly ready.) 

Lely's Railway and Canal Traffic Act, 1878.— 
And other Railway and Canal Statutes ; with the General Orders, 
Forms, and Table of Fees. ByJ.M.LELY,Esq. Post 8vo. 1878. 8*. 

*»* All standard Law Works art kept in Stock, in law calf and other bindings. 
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RATES AND RATING.— Castles Practical Treatise on 

the Law of Rating. By EDWARD JAMES CASTLE, of 

the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1879. 12. Is. 

" Mr. Castle's book is a correct, exhaustive, clear and concise view of the law."— 

Law Timet. 

" The book is a useful assistant in a perplexed branch of Law."— Law Journal. 

Chambers' Law relating to Rates and Rating ; 
with especial reference to the Powers and Duties of Bate-levying 
Local Authorities, and their Officers. Being the Statutes in full 
and brief Notes of 650 Cases. By G. F. CHAMBERS, Esq., 
Barrister-at-Law. Imp. 8vo. 1878. 12*. 

REAL ESTATE.— Foster's Law of Joint Ownership 

and Partition of Real Estate. By EDWARD JOHN 

FOSTER, M.A., late of Lincoln's Inn, Barrister-at-Law. 8vo. 

1878. 10*. 6d. 

" Mr. Foster may be congratulated on having produced a very satisfactory vade 
mecum on the Law of Joint Ownership and Partition. He has taken considerable 
pains to make his treatise practically useful, and has combined within the fifteen 
chapters into which the book is divided, brevity of statement with completeness of 
treatment. " — Late Magazine. 

REAL PROPERTY.— Greenwood's Recent Real Pro- 
perty Statutes. Comprising those passed during the years 
1874- 1 877 inclusive. Consolidated with the Earlier Statutes thereby 
Amended. With Copious Notes, and a Supplement containing the 
Orders under the Settled Estates Act, 1878. By HARRT 
GREENWOOD, MA., Esq., Barrister-at-Law. 8vo. 1878. 10*. 

44 To students particularly this collection, with the careful notes and references to 
previous legislation, will be of considerable value.*' — Late Times. 

"The author has added notes which, especially on the Vendor and Purchaser Act, 
and the Settled Estates Act, are likely to be useful to the practitioner . . . so far 
as we have tested them, the statements appear to be generally accurate and careful, 
and the work will be found exceedingly handy for reference." — Solicitors' Journal. 

" Mr. Greenwood's book gives such of the provisions of the amended statutes as are 
still in force, as well as the provisions of the new statutes, in order to show more 
clearly the effect of the recent legislation." — Law Journal. 

Leake's Elementary Digest of the Law of Pro- 
perty in Land. — Containing : Introduction. Part I. The 
Sources of the Law.— Part II. Estates in Land. By STEPHEN 
MARTIN LEAKE, Barrister-at-Law. 8vo. 1874. U 2*. 

%* The above forms a complete Introduction to the Study of the Law of Real Property. 

Shearwood's Real Property.— A Concise Abridgment 

of the Law of Real Property and an Introduction to Conveyancing. 

Designed to facilitate the subject for Students preparing for 

Examination. By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 

Esq., Barrister-at-Law. Demy8vo. 1878. 6s.6d. 

" The present law is expounded paragraphically, so that it could be actually learwd 

without understanding the origin from which it has sprung, or the principles on 

which it is based.''— Law Journal. 

Shelford's Real Property Statutes.-— Eighth Edition. 
By T. H. CARSON, Esq., Barrister-at-Law. 8vo. 1874. 1/. 10*. 

Smith's Real and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most useful learning for Practi- 
tioners. By JOSIAH W.SMITH, B.C.L., Q.C. Fifth Edition. 
2 vols. Demy 8vo. 1877. 21. 2*. 

" He has given to the student a book which he may read over and over again with profit 
and pleasure. "—low Timet. 

* The work before us vfll, we think, be found of very great service to the practitioner." 
—Solicitors' Journal 
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REGISTRATION.— Browne's(G.Lathom)Parliamentary 

and Municipal Registration Act, 1878 (41 & 42 

Vict. cap. 26) ; with an Introduction, Notes, and Additional 

Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 

Barrister-at-Law. 12mo. 1878. 6t 64. 

Rogers — Vide " Elections." 

REGISTRATION CASES.— Hop wood and Coltman's 

Registration Cases.— Vol. I. (1868-1872). Net,2LlSs. Calt. 

Vol. II. (1873-1878). Net, 2L 10«. Calf. 

Coltman's Registration Cases.— Vol. I. Part I. (1879 

— 80). Net, 10«. 

RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 

Pollution Prevention Act, 1878.— With Explanatory 

Introduction, Notes, Cases, and Index. Royal 8vo. 1876. 8«. 6a. 

ROMAN LAW.— Cumin.— Woe "Civil." 

Greene's Outlines of Roman Law. — Consisting chiefly 

of an Analysis and Summary of the Institutes. For the use of 

Students. By T. WHITCOMBE GREENE, B.G.L., of Lincoln's 

Inn, Barrister-at-Law. Third Edition. Foolscap 8vo. 1875. 7#. 6d, 

Mears' Student's Ortolan.— An Analysis of M. Ortolan's 

Institutes of Justinian, including the History and 

Generalization of Roman Law. By T. LAMBERT MEARS, 

M.A., LL.D. LoncL, of the Inner Temple, Barrister-at-Law. 

Publtihedby permission of tfielateM. Ortolan. Poat8vo. 1876. 12s. 6d. 

Ruegg. — Vide "Justinian." 

SAUNDERS* REPORTS.— Williams' (Sir E. V.) Notes to 

Saunders' Reports.— By the late Serjeant WILLIAMS. 

Continued to the present time by the Right Hon. Sir EDWARD 

VAUGHAN WILLIAMS. 2 vols. Royal 8vo. 1871. ZL lOt. 

SETTLED ESTATES.— Middleton's Settled Estates Act, 

1877, and the Settled Estates Act Orders, 1878, 

with Introduction, Notes and Forms, and Summary of Practice. 

Second Edition. By JAMES W. MIDDLETON, B.A., of Lincoln's 

Inn, Barrister-at-Law. 12mo. 1879. 4*. 6d. 

" Will be found exceedingly useful to legal practitioners."— Lam Journal 

SHERIFF LAW,— Churchill's Law of the Office and 
Duties of the Sheriff, with the Writs and Forms relating 
to the Office. By CAMERON CHURCHILL, B.A., of the Inner 
Temple, Barrister-at-Law, assisted by A. C ARMICHAEL BRUCE, 
B.A., of Lincoln's Inn, Barrister-at-Law. Demy 8vo. 1879. 18*. 
" Thii is a work upon a subject of large practical importance, and seems to bare bean 
compiled with exceptional oare." — Law Timet. 

" Under-8herifts, and lawyers generally, will find this a useful book to have by them, 
both for perusal and relerenoe."— Late Magaeim. 

SHIPPING, and vide " Admiralty." 

Boyd's Merchant Snipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1804 to 
1876, inclusive ; with Notes of all the leading English and American 
Cases on the subjects affected by Legislation, and an Appendix 
containing the New Rules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOYD, LLB., Esq., 
Barrister-at-Law, and Midland Circuit. 8to. 1876. 12. 6*. 

" We can recommend the work as a very useful compendium of shipping law/'— Law 

Times. 

Foard's Treatise on the Law of Merchant 
Shipping and Freight— By JAMES T. FOARD, Bar- 
rister-at-Law. Royal 8vo. 1880. Half caff, 11. Is. 
SIGNING JUDGMENTS.— Walker.— 7«fe "Judgments." 
SLANDER.— Odgers.— Fufc " Libel and Slander." 

AU standard Law Works are kept in Stock, in law calf and other bindings. 
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SOLICITORS.— Cordery's Law relating to Solicitors 

of the Supreme Court of Judicature.— With an 

Appendix of Statutes and Rules. By A. CORDERY, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8vo. 1878. 14*. 

" Mr. Condery writes teraley and clearly, and displays in general great industry and 

caro in the collection of cases."— Solicitor's journal. 

•• The chapters on liability of solicitors and on lien may be selected as two of the 
best in the book."— low Journal 

SOLICITORS' GUIDES Vide " Examination Guides." 

STAMP LAWS.— Tilsley's Treatise on the Stamp 
Laws. — Being an Analytical Digest of all the Statutes and 
Cases relating to Stamp Duties, with practical remarks thereon. 
Third Edition. With Tables of all the Stamp Duties payable in 
the United Kingdom after the 1st January, 1871, and of Former 
Duties, &c, &c By E. H. TILSLEY, of the Inland Bevenue 
Office. 8vo. 1871. 18s. 

STATUTES, and vide " Acts of Parliament." 

Biddle's Table of Statutes.— A Table of References to 
unrepealed Public General Acts, arranged in the Alphabetical Order 
of their Short or Popular Titles. Second Edition, including Refer- 
ences to all the Acts in Chitty's Collection of Statutes. Royal 8vo. 
1870. (Published at 9s. 6d.) Net, 2s. 6d. 

Chitty's Collection of Statutes from Magna 
Charta to 1 880.— A Collection of Statutes of Practical Utility; 
arranged in Alphabetical and Chronological order, with Notes 
thereon. The Fourth Edition, containing the Statutes and Oases 
down to the end of the Second Session of the year 1880. By J. M. 
LELT, Esq., Barrister-at-Law. In 6 very thick vols. Royal 8vo. 
(8,346 pp.) 1880. 12^12*. 

%* This Edition is printed in larger type than former Editions, and 

with increased facilities for Reference. 

" The codification of the Statutes, unlike the codification of the Common Law, 
presents indubitable advantages. The collection of the late Mr. Chitty and his sub- 
sequent editors is practically no less authoritative, and rendered more useful by the 
addition of commentary and decided cases, than an official code would be. The 
interval of 20 years hitherto observed between the editions of this work since its first 
appearance in 1825 has been conveniently shortened to 15 between the last edition 
and that now before us. It does not take long, in an era when legislation does every- 
thing for us and we do nothing for ourselves, for a roll of statutes to accumulate 
sufficient to make the addenda almost as voluminous as the body of the work. The 
Acts relating to Bankruptcy, Married Women's Property, Shipping, the Judicature, 
Bills of Sale, Artisans' Dwellings, and Public Worship are only a small sample of the 
important legislation which the new edition embodies. It was too late, however, to 
include the enactments of this year otherwise than in an appendix. The four 
volumes of the previous edition have been swollen to six ; but the increase in bulk is 
amply compensated by a larger type and generally-increased usefulness. It is need- 
less to enlarge on the value of " Chitty's Statutes " to both the Bar and to solicitors, 
for it is attested by the experience of many years. It only remains to point out that 
Mr. Lely's work in bringing up the collection to the present time is distinguished by 
care ana judgment. The difficulties of the editor were chiefly those of selection and 
arrangement. A very slight laxness of rule in including or excluding certain classes 
of Acts would materially affect the size and compendiousness of the work. Still 
more important, however, is the way in which the mechanical difficulties of arrange- 
ment are met. The Statutes are compiled under sufficiently comprehensive titles, in 
alphabetical order. Mr. Lely, moreover, supplies us with three indices — the first, at 
the head of each title, to the enactments comprised in it; secondly, an index of 
Statutes in chronological order ; and, lastly, a general index. By these [cross refer- 
ences research into every branch of law governed by the Statutes iB made easy both 
for lawyer and layman." — The Times, November 18, 1880. 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former, judges, jurists, and of all others connected with the 
administration or practice of the law." — Justice of the Peace, October 30, 1880. 

" The practitioner has only to take down one of the compact volumes of Chitty, 
and he has at once before him all the legislation on the subject in hand." — Solicitors'' 
Journal, November 6, 1880. 
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STATUTES -ConUnutd. 

•The Revised Edition of the Statutes, a.d. 1233- 
1868, prepared under the direction of the Statute Law Committee, 
published by the authority of Her Majesty's Government. In 15 
vols. Imperial 8vo. 1870-1878. 19Z. 9a. 

•Chronological Table of and Index to the Statutes 
to the end of the Session of 1879. Sixth Edition, imperial 8vo. 
1880. 14s. 

♦Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stevens & Sons. 

SUMMARY CONVICTIONS— Paley's Law and Practice 
of Summary Convictions under the Sum- 
mary Jurisdiction Acts, 1848 and 1879 ; including 
Proceedings preliminary and subsequent to Convictions, and the 
responsibility of convicting Magistrates and their Officers, with 
Forms. Sixth Edition. By W. H. MACNAMARA, Esq., Bar- 
rister-at-Law. Demy 8vo. 1879 12. 4s. 

" We gladly welcome this good edition of a good book."— Solicitor*' Journal. 

Templer's Summary Jurisdiction Act, 1879.— 
Rules and Schedules of Forms. With Notes. By F. G. TEMPLER, 
Esq., Barrister-at-Law. Demy 8vo. 1880. 5s. 

" We think this edition everything that could be desired."— Sheffield Pott. 
Wig ram. — Vide "Justice of the Peace." 

SUMMONSES AND ORDERS.— Archibald.— Ftcfe" Judges' Cham- 
bers Practice." 

TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — A Digest of the Statutes and Cases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Duties, with Practical Observations and Official Forms. Third Edition. 
Completely rearranged and thoroughly revised. By EVELYN 
FREETH and ROBERT J. WALLACE, of the Legacy and Succes- 
sion Duty Office. Royal 12mo. 1880. 12*. 6d. 

" Contains a great deal of practical information, which is likely to make it very 
useful to solicitors." — Law Journal, November 6, 1880. 

" The mode of treatment of the subject adopted by the authors is eminently prac- 
tical, and the same remark may be made as to the whole book. Chapter IV. contains 
forms and regulations, and in an appendix the statutes and tables are given in full." 
—Solicitors' Journal, November 18th, 1880. 

TITHES.— Burriell.— The London City Tithe Act, 1879, 
and the other Tithe Acts effecting the Com- 
mutation and Redemption of Tithes in the 
City of London, with an Introduction and Notes, &c. By 
HENRY BLOMFIELD BURNELL, B.A., LL.B., of Lincoln's 
Inn, Esq., Barrister-at-Law. Demy 8vo. 1880. 10*. 6d. 

TORTS.— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By G. G. ADDISON, Esq., 
Author of " The Law of Contracts." Fifth Edition. Re-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
Recorder of Lincoln. Royal 8vo. 1879. 11, 18*. 

" As now presented, this valuable treatise most prove highly acceptable to judges and 
the profession."— Law Timet. 

" Cave's ' Addison on Torts ' will be recognized as an indispensable addition to every 
lawyer's library."— Law Magazine. 

Ball.— Vide "Common Law." 
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TRADE MARKS,— Sebastian on the Law of Trade 
Marks.— The Law of Trade Marks and their Registration, and 
matters connected therewith, including a chapter on Goodwill. 
Together with Appendices containing Precedents of Injunctions, 
Ac.; The Trade Marks Registration Acts, 1875—7, the Rules and 
Instructions thereunder; The 1 Merchandise Marks Act. 1862, and 
other Statutory enactments; The United States Statute, 1870 and 
1875, the Treaty with the United States, 1877 ; and the Rules and 
Instructions issued in February, 1878. With a copious Index. 
By LEWIS BOYD SEBASTIAN, B.C.L., M.A., of Lincoln's 
Inn, Esq., Barrister-at-Law. 8vo. 1878. 14s. 

" The book cannot fail to be of service to a large class of lawyers. "— Solicitors ' Journal. 
" Mr. Sebastian hat written the fullest and most methodical book on trade marks 

which has appeared in England since the passing of the Trade Marks Registration 

Acta*— Trade Mark*. 
" Viewed as a compilation, the book leaves little to be desired. Viewed as a treatise on 

a subject of growing importance, it also strikes us as being well, and at any rate carefully 

executed.'' — Law Journal. 

Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, &c, de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., of Lincoln' 8 Inn, Esq., Barrister-at-Law, Author of 
"The Law of Trade Marks." Demy 8vo. 1879. U Is. 

" A digest which will be of very great value to all practitioners who have to advise 
en matters connected with trade marks."— Solicitors' Journal, July 26, 1879. 

Trade Marks Journal. — 4to. Sewed. (Issued fortnightly.) 
Nos. 1 to 207 art now ready. Net, each Is. 

Index to Vol I. (Nos. 1—47.) Net, 3s. 

Ditto, „ Vol II. (Nos. 48—97.) Net, 8s. 

Ditto, „ Vol. III. (Nos. 98—123.) Net, 3s. 

Ditto, „ Vol. IV. (Nos. 124—156.) Net, 3*. 

Ditto, „ Vol. V. (Nos. 157—183.) Net, 3«. 

Wood's Law of Trade Marks.— Containing the Mer- 
chandise Marks' Act, 1862, and the Trade Marks' Registration Act, 
1875 ; with the Rules thereunder, and Practical Directions for ob- 
taining Registration ; with Notes, full Table of Cases and Index. By 
J. BIGLAND WOOD, Esq., Barrister-at-Law. 12mo. 1876. 5s. 

TRUSTS AND TRUSTEES— God efroi's Digest of the 
Principles of ttie Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of " Godefroi and Shortt's Law of 
Railway Companies." Demy 8vo. 1879. 1/. Is. 

" No one who refers to this book for information on a question within its range is, 
we think, likely to go away unsatisfied." — Saturday Review, September 0, 1879. 
" Is a work of great utility to the practitioner."— Law Magazine. 
" As a digest of the law, Mr. Godefroi's work merits commendation, for the author's 
statements are brief and clear, and for his statements he refers to a goodly array of 
authorities. In the table of cases the references to the several contemporaneous 
reports are given, and there is a very copious index to subjects." — Law Journal. 

USES.— Jones (W. Hanbury) on Uses.— 8to. 1862. 7«. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Real Estate. By J. HENRV DART, of 
Lincoln's Inn, Esq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition. By 
the AUTHOR and WILLIAM BARBER, of Lincoln's Inn, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1876. 82. 13s. 6c*. 

" A standard work like Mr. Dart's is beyond all praise."— Tht Law Journal 
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WATERS.— Wool rye h on the Law of Waters.— Including 
Rights in the Sea, Rivera, &o. Second Edition. 8vo. 1851. Net, 10«. 

Goddard.— Vide " Easements. " 

W ATERWORKS—Palmer.— Vide « Conveyancing/' 

WILLS.— Rawllnson's Guide to Solicitors on taking 
Instructions for Wills.— 8vo. 1874. 4*. 

Theobald's Concise Treatise on the Construc- 
tion of Wills.— With Table of Cases and Foil Index. Second 
Edition. By H. S. THEOBALD, of the Inner Temple, Esq., 
Barrister-at-Law, and Fellow of Wadham College, Oxford. 
Demy 8vo. (In the press.) 

OPINIONS OP THE PRB88 ON THE FIRST EDITION. 

" Mr. Theobald has certainly given evidence of extensive investigation, conscientious 
labour, and clear exposition."— Law Magaxi**. 

" We desire to record our deckled impression, after a somewhat careful examination, 
that this is a book of great ability and value. It bears on every page traces of care and 
sound judgment. It Is certain to prove of great practical usefulness, for it supplies a 
want which was beginning to be distinctly felt/'— Solicitor* Journal. 

'* Hia arrangement being good, and his statement ot the effect of the decisions being 
dear, his work cannot fail to be of practical utility, and as such we can commend it to the 
attention of the profession." — Law Timet. 

" It is remarkably well arranged, and its contents embrace all the principal heads on 
the subject "—Law Journal 

WRONGS.— Addison.— Vide "Torte."- 
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STEVENS & SONS' ANNOUNCEMENTS OF 

NEW WOBKS AND NEW EDITIONS. 

Archibald's Handbook of the Practice in the Com- 
mon Law Divisions of the High Court of 
Justice; with Forms for the use of Country Solicitors. By W.F.A. 
Archibald, Esq., Barrister-at-Law, Author of " Forms of Summonses 
and Orders, with Notes for use at Judges' Chambers," &c. (In the press. ) 

Browae and Theobald's Law of Railways. By 
/. II. Balfour Browne, of the Middle Temple, Esq., Barrister-at-Law, 
Registrar to the Railway Commissioners, and H. S. Theobald, of the 
Inner Temple, Esq., Barrister-at-Law. (Nearly ready.) 

Bullen and Leake's Precedents of Pleading. Fourth 
Edition. By T. J. BuUen, Esq., Special Pleader, and Cyril Dodd, of 
the Inner Temple, Esq., Barrister-at-Law. (In the press,) 

Coote's Treatise on the Law of Mortgage. Fourth 
Edition, thoroughly revised. By William, WyUys Mackeson, Esq., one 
of Her Majesty's Counsel. (Nearly ready.) 

Danieirs Chancery Practice.— Sixth Edition.— By L. Field, 
B, C. Dunn, and Theodore Bibton, Esqrs., Barristers-at-Law. Assisted 
by W. H. Upjohn, Esq., Student and Holt Scholar of Gray's Inn, &c, 
Editor of the Third Edition of "Daniell's Forms." (In preparation.) 

Fry's Specific Performance. — A Treatise on the Specific Per- 
formance of Contracts. Second Edition. By the Hon. Sir Edward 
Fry, one of the Judges of Her Majesty's High Court of Justice, 
assisted by W. Donaldson Rawlins, of Lincoln's Inn, Esq., Barrister- 
at-Law, M.A., and late Fellow of Trinity College, Cambridge. 

(In preparation.) 

Greenwood's Manual of Conveyancing.— A Manual of 
the Practice of Conveyancing, showing the present Practice relating 
to the daily routine of Conveyancing in Solicitors' Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing ; 
Conditions of Sale, Conveyances, and all other Assurances in constant 
use. Sixth Edition. Thoroughly revised. By Harry Greenwood, 
M.A., Esq., Barrister-at-Law. Author of "Recent Real Property 
Statutes, consolidated with Notes." Demy 8vo. (In the press.) 

Lowndes' The Law of Marine Insurance. By 
Richard Lowndes, Author of " The Law of General Average," &c. 

(In the press.) 

Macaskie's Treatise on the Law of Executors and 
Administrators, and of the Administration of the Estates of 
Deceased Persons. By Stuart Afacaskie, of Gray's Inn, Esq., Barrister- 
at-Law. (Nearly ready.) 

Odgers on Libel and Slander.— A Digest of the Law of Libel 
and Slander, with the Evidence, Procedure and Practice, both in Civil 
and Criminal Cases, with Precedents of Pleadings. By W. Blake Odgers, 
M.A., LL.D., Barrister-at-Law, of the Western Circuit. (In the press.) 

Shirley's Elementary Treatise on the Practice of 
Magistrates Courts. By W. Shirley Shirley, M.A., Esq., 
Barrister-at-Law and Northern Circuit. (In preparation.) 

Steer's Parish Law.— Fourth Edition. By W. H. Macnamara, 
Esq., Barrister-at-Law. (In the press.) 

Theobald's Concise Treatise on the Construction 
Of Wills.— Second Edition. By H. S. Theobald, of the Inner 
Temple, Esq., Barrister-at-Law. [In the press.) 

"Wig rani's.— The Justices' Note Book.— Second Edition. 
By W. Knox Wigram, Esq., Barrister-at-Law, J.P. Middlesex. 

(In the press.) 

Wilberforce on Statutes and Statute Law.— By 
Edward Wilberforce, of the Inner Temple, Esq., Barrister-at-Law. 

(In the press.) 
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Cavanagh's Law of Money Securities. — In Three Books. 

I. Personal Securities. II. Securities on Property* III. Miscellaneous. With 

an Appendix containing the Crossed Cheques Act, 1876, Locke King's Act and 

Amending Acts, the Bills of Sale Act, 1878, The Factors Acts, 1823 to 1877. By C. 

CAVANAGH, B.A., LL.B. (Lond.), of the Middle Temple, Barrister-at-Law. Demy 

Svo. 1879. Price 11. Is. cloth. 

"An admirable synopsis of the whole law and practice with regard to securities of every sort. 

. . . We desire to accord it all praise for its completeness and general accuracy. We can 

honestly say there is not a slovenly sentence from beginning to end of it, or a single case omitted 

which has any material bearing on the subject."— ^Safurday Review, May 22, 1880. 

Bedford's Final Examination Digest. — Containing a Digest 

of the Final Examination Questions in matters of Law and Procedure determined by 
the Chancery, Queen's Bench, Common Pleas, and Exchequer Divisions of the High 
Court of Justice ; and on the Law of Real and Personal Property ; and the Practice 
of Conveyancing. By EDWARD HENSLOWE BEDFORD, Solicitor. Author of 
" The Guide to Stephen's Commentaries," &c. 8w. 1879. Price 16s. cloth. 

Haynes' Student's Leading Cases.— Being some of the 

Principal Decisions of the Courts in Constitutional Law, Common Law, Conveyancing 

and Equity, Probate and Divorce, Bankruptcy, and Criminal Law. With Notes for the 

use of Students. By JOHN F. HAYNES, LL.D. Demy Svo. 1878. Price 16s. cloth. 

" Will prove of great utility, not only to Students, but Practitioners. The Notes are clear, 

pointed and concise."— Law Times. 

Ball's Short Digest of the Common Law.— Being the Prin- 
ciples of Torts and Contracts, chiefly founded upon the works of Addison, with. 
Illustrative Cases, for the use of Students. By W. EDMUND BALL, LL.B., 
Barrister-at-Law and Midland Circuit. Demy 8vo. 1880. Price 16s. cloth. 
" The principles of the law are very clearly and concisely stated, and, as far as we have been 
able to test them, the illustrative cases appear to have been well chosen. Mr. Ball has produced a 
book which deserves to become popular among those for whom it is intended." —Law Journal. 

Prentice's Proceedings in an Action in the Queen s Bench, 

Common Pleas, and Exchequer Divisions of the High Court of Justice. Second 
Edition. (Including the Rules, April, 1880.) By SAMUEL PRENTICE, Esq., 
one of Her Majesty s Counsel. Demy 8uo. 1880. Price 12s. cloth. 
" The book can be safely recommended to students and practitioners " — Law Times. 

Shirley's Sketch of the Criminal Law. — By W. Shirley 

SHIRLEY, M.A., Esq., Barrister-at-Law, Author of "Leading Cases made Easy," 
assisted by C. M. ATKINSON, M.A., Esq., Barrister-at-Law. Demy Svo. 1880. 
Price 7s. 6d. cloth. 

Shirley's Leading Cases made Easy.— A Selection of Leading 

Cases in the Common Law. By W. SHIRLEY SHIRLEY, M.A., Esq., Barrister-at- 
Law, North-Eastern Circuit. Demy &vo. 1880. Price 14s. cloth. 
" The selection is very large, though all are distinctly ' leading cases ; ' and the notes are by 
no means the least meritorious part of the work." — Law Journal, April 24, 1880. 

Wharton's Law Lexicon, or Dictionary of Jurisprudence, 

Explaining the Technical Words and Phrases employed in the several Departments 
of English Law ; including the various Legal Terms used in Commercial Business ; 
with an Explanatory as well as Literal translation of the Latin Maxims contained in 
the Writings of the Ancient and Modern Commentators. Sixth Edition. Revised 
in accordance with the Judicature Acts, by J. SHIRESS WILL, of the Middle 
Temple, Esq., Barrister-at-Law. Super-royal Svo. 1876. Price 21. 2s. cloth. 
" as a work of reference for the library, the handsome and elaborate edition of ' Wharton's Law- 
Lexicon ' which Mr. Shireas Will has produced, must supersede all former issues of that well-known 
work." — Law Magazine and Review. 

Wilson's Supreme Court of Judicature Acts, Appellate 

Jurisdiction Act, 1876, Rules of Court and Forms, with other Acts, Orders, Rules, and 
Regulations relating to the Supreme Court of Justice, with Practical Notes. Second 
Edition. By ARTHUR WILSON, of the Inner Temple, Barrister-at-Law. Assisted by 
HARRY GREENWOOD, of Lincoln's Inn, Barrister-at-Law, and JOHN BIDDLE, 
of the Master of the Rolls Chambers. Royal 12mo. 1878. Price 18s. cloth (or 
limp leather for the pocket. Price 22*. 6d.) 
*#* A Large Paper Edition of the above (for Marginal Notes), Royal Svo. Price 11. 5s. cloth 
(or limp leather, price 30s.). 
" The practitioner will find that it supplies all his wants."— Law Times. 
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Rogers on Elections, Registration, and Election Agency. 

^Thirteenth Edition, Including Petitions and Municipal Elections and Registration. 
With an Appendix of Statutes and Forms. By JOHN CORRIE CARTER, Esq., 
Barrister-at-Law, and Midland Circuit. Royal 12mo. 1880. Price 11. 12s. doth. 

Haynes' Chancery Practice.— The Practice of tlie Chancery 

Division of the High Court of Justice and on Appeal therefrom. By JOHN F. 

HAYNES, LL.D., Author of the " Student's Leading Cases," &c. Demy &vo. 

1879. Price 11. 6s. cloth, 
"Materials for enabling the practitioner himself to obtain the information he may require 
are placed before him in a convenient and accessible form. The arrangement of the work 
appears to be good." — Law Magazine. 

Daniell's Forms and Precedents of Proceedings in the 

Chancery Division of the High Court of Justice and on Appeal therefrom ; with Disser- 
tations and Notes, forming a complete guide to the Practioe of the Chancery Division of 
the High Court, and of the Courts of Appeal. Being the Third Edition of " Daniell's 
Chancery Forms." By W. H. UPJOHN, Esq., Student and Holt Scholar of Gray's 
Inn, &c, &c. Demy Svo. 1879. Price 21, 2s. cloth, 
" Mr. Upjohn has restored the volume of Chancery Forms to the place it held before the 

recent changes, as a trustworthy and complete collection of precedents. . . . The index 

to the forms is full and perspicuous."— Solicitor*' Journal. 

Browne's Divorce Practice With the Statutes, Rules, 

Fees and Forms relating thereto. Fourth Edition. (Including the Additional and 
Amended Rules, July, 1880.) By GEORGE BROWNE, Esq., B.A., of the Inner 
Temple, Barrister-at-Law, Recorder of Ludlow. Demy 8vo. 1880. Price 11, is, cloth, 

Oodefroi's Digest of the Principles of the Law of Trusts 

and Trustees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., Barrister-at-Law. 
Joint Author of "Godefroi and Shortt's Law of Railway Companies." Demy 8vo, 
1879. Price 11, Is, cloth. 
___ " Is a work of great utility to the practitioner."— Xa«c Magazine, 

Williams 1 Law of Executors and Administrators.— A 

Treatise on the Law of Executors and Administrators. Eighth Edition, By WALTER 

VAUGHAN WILLIAMS, and ROLAND VAUGHAN WILLIAMS, Eaqrs., 

Barristers-at-Law. 2 vols. Royal Svo. 1879. Price 31. 16s. cloth, 

" A treatise which occupies a unique position and which is recognised by the Bench and the 

profession as having paramount authority in the domain of law with which it deals." — Law Journal. 

Oordery's Law Relating to Solicitors of the Supreme Court 

of Judicature, with an Appendix of Statutes and Rules. By A. CORDERY, of the 
Inner Temple, Esq., Barrister-at-Law. Demy Svo. 1878. Price lis. cloth. 

Dixon's Law of the Farm. — A Digest of Cases connected 

with the Law of the Farm, including the Agricultural Customs of England and Wales. 
Fourth Edition, (Including "The Ground Game Act, 1880.") By HENRY 
PERKINS, Esq., Barrister-at-Law. Demy Svo, 1879. Price 11. 6s. cloth, 
" The book is now more complete and valuable than ever." -Mark Lane Express. 

Sebastian's Digest of Cases of Trade Mark, Trade Name, 

Trade Secret, Goodwill, &e., decided in the Courts of the United Kingdom, India, the 
Colonies, and the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law, Author of " The Law of Trade 
Marks." Demy Svo, 1879. Price 11, Is. cloth, 
" A digest which will be of very great value to all practitioners who have to advise on matters 
connected with trade marks." — Solicitors' Journal. 

Roscoes Digest of the Law of Evidence on the Trial of 

Actions at Nisi Prius. Fourteenth Edition. By JOHN DAY, one of Her Majesty's 
Counsel, and MAURICE POWELL, Barrister-at-Law. Royal 12mo. 1879. Price 
21, cloth. 

(Bound in one thick volume calf or circuit, 5*., or in two convenient vols, calf or 
circuit, 9s, net extra.) 

Roscoes Digest of the Law of Evidence in Criminal Cases. 

—Ninth Edition. By HORACE SMITH, of the Inner Temple, Esq., Barrister-at- 
Law. Royal 12mo. 1878. Price 11. lis. 6d. cloth. 

Churchill's Law of the Office and Duties of the Sheriff, 

with the Writs and Forms relating to the Office. By CAMERON CHURCHILL, 
of the Inner Tmn^lft ^ui^^A h» a nAUMinTTAttT. BRUCE, of Lincoln's Inn, 

Eaqrs., Barriste^jgflflMMHMHMMM^f'r"* 18 ** cloth ' 
"Compiled with exf 
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